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SEPARATION AND CIVIL DIVORCE * 
I. Separation 
MODERN ATTITUDE AND ITS CONSEQUENCES 


HE modern attitude toward marriage and its consequent 

obligations is well summed up, I think, in the title of a 

recent novel and movie—“Marriage is a Private Affair.” 
This attitude would seem to be but a particular application 
of the modern philosophy of subjectivism and individualism 
which masquerades as liberalism. Imbued with this notion, 
modern worldings are convinced that they alone are concerned 
in the marriage contract, and that their own happiness and 
convenience alone are to be considered. With such people all 
sense of obligation to God or to the commonweal seems to 
have disappeared. Since marriage is regarded as a private af- 
fair, so, also, is the separation of the married couple regarded 
as their own private affair. I dare say there is hardly a mod- 
ern husband or wife, experiencing difficulty in married life, 
who feels that any one in authority, has the right to determine 
whether or not he or she shall continue cohabitation with his 
or her spouse. 


* Lecture delivered by Rev. James P. Kelly, J.C.D., a Judge of the Arch- 
diocesan Tribunal of New York, before the Annual Meeting of The Canon 
Law Society of America, at Hotel Pennsylvania, New York City, November 11, 
1945. 
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This, of course, is entirely contrary to the traditional con- 
cept of Christian Marriage. In Christian Marriage not only 
the parties are concerned, but God, the Author of Marriage, 
and the community, which is built on marriage, have a part, 
and each is concerned in the separation of a married couple. 
But even from a purely practical viewpoint this modern atti- 
tude does incalculable harm, because, in the first place, the 
consorts themselves, especially when they are experiencing dil- 
ficulties, are the poorest judges of the justice of their own 
cause; in the second place, once separation has taken place, 
with the bitterness which invariably accompanies it, reconcili- 
ation becomes more difficult; thirdly, separation is but a step- 
ping stone to civil divorce and attempted remarriage, for a 
spouse, free of the obligations imposed by marriage and the 
home, and bitter against his consort, usually seeks the com- 
panionship of others of the opposite sex, which soon leads 
him into further marital entanglements. 

One would indeed be the proverbial ostrich if one did not 
admit that many—indeed too many—Catholics are infected 
with the virus of this modern disease. But we would not be 
true to ourselves if we did not admit also that we priests are in 
some measure responsible for the spread of this evil among 
our Catholic people, for too frequently, I fear, we have been 
loath to interfere in the thankless job of refereeing a family 
squabble, or seeking to effect a reconciliation. Sometimes, I 
fear, we have even been swayed by sentiment toward one of 
the parties, or on occasion, perhaps, have even given the im- 
pression to married people that their lives are their own busi- 
ness and that they can separate on their own authority for only 
trivial reasons if they so wish. I have even heard married 
people say that priests have told them that it was permissible 
for them to separate on their own authority provided they did 
not seek a civil divorce, or, what is worse, that it was permis- 
sible to seek a civil divorce on their own authority provided 
they did not attempt to remarry. This is a far cry fee the 
doctrinal and juridical position of the Church. 
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POSITION OF THE CHURCH 


The doctrinal position of the Church is based on Divine 
Revelation as well as on the natural law. The Church teaches 
that marriage is a contract by which a man and a woman give 
to and accept from each other the perpetual and exclusive 
right to acts fitted for the generation of offspring. This con- 
tract of marriage is not a human invention but is of Divine 
origin.” It was instituted by God at the beginning of time, 
and has always been regarded as a “res sacra,’ even when 
both contractants were unbaptized.2 This contract is an in- 
strument which is “sui generis ”—it is different from every 
other contract entered by man.* The contract itself was raised 
to the dignity of a Sacrament of the New Law by Our Divine 
Lord when both contractants are baptized, and, by virtue of 
its sacramental character, the contract is absolutely indis- 
soluble once it has been validly entered and consummated.® 

There can be no doubt that it was God’s purpose in institut- 
ing marriage, to provide a sound method of propagating the 
human race, not only for this life but for eternal life in 
Heaven. The Church, therefore, maintains that the primary 
end of marriage is the procreation and education of children, 
and that the secondary end of marriage is the mutual aid each 
of the spouses can give to the other, while, at the same time, 
providing for each other a remedy for concupiscense.® Now 
the normal and natural means of attaining these ends is co- 
habitation under the same roof, and, conditions in the world 
being what they are, this can almost be called essential, at 
least for the proper education of the offspring. However, be- 


1Canon 1081. 


2Pius XI, encycl. “Castt connubu”, 31 dec. 1930—A.AS., XXII (1930), 
539-592; Leo XIII, encycl. “ Arcanum”, 10 feb. 1880—A.S.S., XII (1880) 385- 
402. 


3 Loc. cit. 

4 Loc. cit. 

5 Loc. cit. and Canons 1012 and 1118. 
6 Canon 1013. 
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cause there are occasions when non-cohabitation is justifiable, 
cohabitation and common life are not regarded as of the es- 
sence of marriage, but only as pertaining to its integrity.’ 
Nevertheleses, both parties are bound in justice, as a conse- 
quence of the contract, to live a common life under the same 
roof unless a just cause excuses, and each has a strict right in 
justice to demand this.® 

Therefore the Church, in The Code of Canon Law, lays 
down the grave obligation on married people to live a com- 
mon life, declaring: 


“ Conjuges servare debent vitae conjugalis communionem, nisi 
justa causa eos excuset.” ® 


This obligation embraces more than mere cohabitation un- 
der the same roof, for the “communion of conjugal life” 
means the mutual sharing in each other’s whole life and pos- 
sessions, for only on such a basis can a stable home and a 
happy family life be founded.*® 


COMPETENCE OF THE CHURCH AND STATE 


The law states ‘“ nisi justa causa eos excuset,”’ but who is to 
determine whether or not a cause is present excusing the par- 
ties from this obligation, and whether or not this cause is a 
just cause? There are only two perfect societies in the world 
with innate power from God to pass judgment on the actions 
of men—the Church and the State. Hence it belongs to one 
of these to determine this question. In general the Church is 
innately and exclusively competent by its divine institution 
to deal with all “res spirituales” and things connected with 

7Gasparri, De Matrimonio (2 vols., Typis Polyglottis Vaticanis, 1932), II, 
n. 776; Cappello, De Sacramentis, III (Taurinorum Augustae, 1923), n. 823. 

8 Gasparri, op. crt. IT, n. 1102. 

9,Canon 1128. 


10 Pius XI, encycl. “Cast connubii”, 31 dec. 1930—A.A.S., XXII (1930), 
539-592. 


11Leo XIII, encycl. “Immortale Dei”, 1 nov. 1885—A.S.S., XVIII (1886), 
161-180. 


SEPARATION AND CIVIL DIVORCE 191 


the spiritual realm, whereas the State is exclusively compe- 
tent to deal with all temporal matters.’ Therefore it has al- 
ways been the teaching of the Church that, when both parties 
to the contract of marriage are baptized (or even when only 
one is baptized) the Church, has sole and exclusive compe- 
tence to grant either a permanent or temporary separation a 
mensa et toro manente vinculo.“ If both parties to the mar- 
riage are unbaptized, it is generally admitted that, because no 
other authority is available, the State is competent to grant 
separations a mensa et toro manente vinculo, provided the 
State does nothing contrary to the prescriptions of the Divine 
Law, as interpreted by the Church. 

The law of the Church with regard to marriage competence 
is found in Canons 1016, 1960 and 1961. These Canons 
read as follows: 


Canon 1016: “ Baptizatorum matrimonium regitur iure non 
solum divino, sed etiam canonico, salva com- 
petentia civilis potestatis circa mere civiles eius- 
dem matrimonii effectus.”’ 


Canon 1960: ‘‘Causae matrimoniales inter baptizatos iure 
proprio et exclusivo ad iudicem ecclesiasticum 
spectant.” 

Canon 1961: ‘‘ Causae de effectibus matrimonii mere civilibus, 


si principaliter agantur, pertinent ad civilem 
magistratum ad normam can. 1016; sed si inci- 
denter et accessorie, possunt etiam a iudice ec- 
clesiastico ex propria potestate cognosci ac defi- 

nixey 
The merely civil effects of the bond of marriage are only 
those effects of the temporal order which are extrinsic to the 
bond and separable from it, such as rights of heredity or suc- 
cession, and financial matters in general. But it is evident 


12 Loc. cit. 
13 Canon 1960; Conc. Trident., sess. XXIV, de matrimonio, can. 5, 12. 
14 Wernz, Ius Decretalium, IV (2. ed., Prati, 1912) n. 750, II. 


15 Cappello, De Sacramentis, III, n. 71; Wernz-Vidal, Jus Canonicum, V 
(Romae: apud Aedes Universitatis Gregorianae, 1925), n. 687. 
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that the obligation to live a common conjugal life flows di- 
rectly from the bond of marriage and pertains to the integrity 
of the bond. Therefore, the determination of questions rela- 
tive to this obligation cannot be included under what are 
called the merely civil effects of the bond, with which, accord- 
ing to Canon 1961, the State is competent to deal when these 
merely civil effects are the principal object of dispute. Now 
it is true that financial matters are almost invariably involved 
in questions of separation a mensa et toro manente vinculo, 
but it must be remembered that in this matter the financial 
aspect is only an incidental albeit, an important issue. The 
principal and primary issue, however, is the moral question, 
viz.: is there a just cause present to excuse these parties from 
the grave obligation, flowing from the bond of marriage which 
exists between them, to live a common conjugal life? It is on 
this principal issue that the Church has sole and exclusive 
jurisdiction to pass judgment when at least one of the parties 
to the marriage is baptized. Therefore, only after the Church 
has passed judgment on this principal issue and declared that 
a just cause is present for separation a mensa et toro manente 
vinculo, can the State be said to have any jurisdiction with 
regard to the incidental question of support and financial set- 
tlement. In this country, with our policy of complete sepa- 
ration of the Church and State, it would indeed be idle for the 
ecclesiastical judge to attempt to settle financial matters in- 
volved in the separation of consorts, although, according to 
Canon 1961, it is within his power to do so. But, being real- 
istic, we must admit that in this country such ecclesiastical 
settlements would be utterly unenforceable, and therefore it 
would seem more prudent for an ecclesiastical judge to abstain 
from making an unenforceable decision. But the sole and ez- 
clusive competence of the Church to pass judgment on the 
moral question of whether or not a just cause is present to ex- 
cuse the consorts from living a common conjugal life is en- 
forceable at least in so far as Catholics are concerned even in 
this country. Therefore, we ecclesiastics would be guilty of 
grave dereliction in duty if we failed to put into effect this 
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juridical safeguard to the stability of the home and the pro- 
tection of the family. 


LAW OF THE CHURCH 
PARTICULAR LEGISLATION FOR THE UNITED STATES 


It is interesting to note that, in addition to the universal 
legislation of the Church on this matter, we have particular 
legislation on this very point for the United States of America 
which adds emphasis to the juridical position of the Church. 
The Third Plenary Council of Baltimore, in its decrees on the 
Sacrament of Matrimony, declared: 


“Tis omnibus qui matrimonio conjuncti sunt, praecipimus, ne 
inconsulta auctoritate ecclesiastica, tribunalia civilia adeant ad 
obtinendam separationem a toro et mensa. Quod si quis atten- 
taverit, sciat se gravem reatum incurrere, et pro Episcopi ju- 
dicio puniendum esse.” 1° 


Viewing the situation as its exists in this country today, 
and seeing Catholics, infected with the modern disease of 
private authority, taking it upon themselves to separate from 
their consorts for any and every reason, and approaching the 
civil authority seeking to be “ legally ” separated by decree of 
the civil courts, it becomes more and more evident that it is 
our duty to enforce the law of the Code and of the American 
Plenary Council and to reassert emphatically the sole and ez- 
clusive competence of the Church to pass judgment on the 
question of the separation of baptized persons, at least with 
respect to Catholic consorts. As we shall see later, this would 
also seem to be the key to the control of the whole civil divorce 
evil among Catholics. 


LAW OF THE CODE ON THE SEPARATION OF CONSORTS 
(Separatio a mensa et toro manente vinculo) 


Although the law makes no mention of it when treating of 
separation, all agree that the parties themselves may licitly 


16 Acta et Decreta Concilii Plenarii Baltimorensis Tertii, A.D. MDCC- 
CLXXXIV (Baltimorae: John Murphy 1886) n. 126. 
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separate by mutual consent in the following cases, provided 
there is no proximate danger of incontinence: 


(1) The parties may separate permanently by mutual con- 
sent if either wishes to enter religious life or the husband wishes 
to receive Holy Orders; 

(2) They may separate temporarily by mutual consent for 
any supernatural motive (e.g., to do penance or to attain 
greater spiritual perfection), or even for a natural reason which 
is serious and morally good (e.g., in order that one may take 
up certain studies or obtain a more lucrative position, etc.). 


We will pass over the conditions set down for such separations 
and the question of their advisability, for these points are not 
ad rem. However, in these cases both parties always retain 
the right to demand the resumption of common life and, if this 
demand is made, the other party is obliged to resume co- 
habitation unless he has undertaken a state of life incom- 
patible with the married state. 

In all other cases it is not the right of the parties to 
separate either permanently or temporarily by mutual con- 
sent or on their own authority, except (and this is def- 
initely by way of exception) when the crime of one party is 
certain and there is danger to the other party in delaying until 
the matter is presented to the proper authority.'® 

The law of the Church with regard to the “ just cause ” ex- 
cusing baptized consorts from the obligation of living a com- 
mon conjugal life is quite severe. But this is as it should be 
when we consider, that those who have entered the married 
state are, by divine decree, “no longer two but one flesh;” 
and that they have entered this indissoluble contract to be- 
come the partners of God in the creation of new beings who 


17 Cappello, De Sacramentis, III, n. 825; Noldin, Summa Theologiae Moralis 
(3 vols., Oeniponte, 1921), III, nn. 668-669; Lehmkuhl, Theologia Moralis (2 
vols., Friburgi-Brisgoviae, 1893), II, n. 710; Genicot-Salsmans, Institutiones 
Theologiae Moralis (10. ed., 2 vols., Bruxellis: Alb. Dewit, 1922), TI, n. 556. 

18 Canons 1129-1131 et infra. 


19 St. Matthew, XIX, 6. 
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will live forever; and that it is their sacred trust and glorious 
privilege to train and rear their offspring to become citizens 
of Heaven.”° 

According to the law of the Church there are two kinds of 
separations a mensa et toro manente vinculo—permanent and 
temporary. 


A. Permanent Separations 


In view of the exalted dignity of Christian Marriage, it is 
easily understood why the law of the Church considers only 
one reason as a “ just cause”’ for the permanent separation of 
the followers of Christ, and surrounds even this sole cause 
with certain qualifications. The law of the Church on per- 
manent separation is set forth in Canon 1129. 

Canon 1129, § 1, states: 


§1. “Propter coniugis adulterium, alter coniux, manente 
vinculo, ius habet solvendi, etiam in perpetuum, vitae commun- 
ionem, nisi in crimen consenserit, aut eidem causam dederit, 
vel illud expresse aut tacite condonaverit, vel ipse quoque idem 
crimen commiserit.” 


Paragraph two of the same Canon explains what is meant by 
tacit condonation of the crime and gives the juridical norm for 
judging whether or not the crime has been tacitly condoned. 
This section of Canon 1129, states: 


§ 2. “ Tacita condonatio habetur, si coniux innocens, post- 
quam de crimine adulterii certior factus est, cum altero coniuge 
sponte, maritali affectu, conversatus fuerit; praesumitur vero, 
nisi sex intra menses coniugem adulterum expulerit vel dereli- 
querit, aut legitimam accusationem fecerit.” 


Before a permanent separation can be granted, therefore, 
the following conditions must be verified :* 


20 Pius XI, encycl. “Casti connubii”, 31 dec. 1930—A.A.S., XXII (1930), 
539-592; Leo XIII, encycl. “Arcanum”, 10 feb. 1880—A.S.S., XII (1880), 
385-402, 

21Cappello, De Sacramentis, III, n. 826; Genicot-Salsmans, Institutiones 
Theologiae Moralis, II, n. 556; Noldin, Summa Theologiae Moralis, III, n. 670; 
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1. The adultery must be morally certain for, in doubt, no 
one is to be deprived of his right. However, proof of adultery 
by the very nature of the crime is difficult. Therefore, in most 
cases moral certitude must usually be derived from circum- 
stances, conjectures and even rumors.” 

2. The adulterous copulation must be complete and consum- 
mated. Incomplete or preparatory actions, in themselves, do 
not give rise to the right to separate, but these may be taken as 
indications of the existence of the greater crime if the circum- 
stances so warrant.?? 

3. The adultery must be formal and not merely material, i. e., 
the adulterous consort must know that the other party is not 
his spouse and freely and willingly consent to the sin. But 
it is not necessary that the accomplice in the sin know that the 
person with whom he is sinning is married. 

4. The adultery must not be approved by the innocent spouse, 
either explicitly by consenting to it, or even implicitly by his 
failure to prevent it when he knew it was about to be com- 
mitted and it was within his power to prevent it. 

5. The adultery must not be directly or indirectly provoked 
by the innocent spouse, thereby giving cause for the crime. It 
is disputed among authors whether or not the innocent spouse - 
has given cause for the adultery when the crime is only indi- 
rectly provoked, e.g., by the frequent denial of the debitum 
which, it is foreseen, will lead to adultery.2* Since here there 
is question of loss of right, the law must be strictly interpreted, 
and therefore it would seem that frequent denial of the debitum, 
which, it is foreseen, will lead to adultery, if it can be proved, 


Lehmkuhl, Theologia Moralis, II, n. 712; Gasparri, De Matrimonio, (ed. 
1932), II, n. 1173; Wernz-Vidal, Jus Canonicum, V, n. 639, note 112. 


228. Rom. Rotae Dec., Vol. XXI (1929), Dec. I, nn. 5-14; Gury-Ballerini, 
Compendium Theologiae Moralis, (11 ed., 2 vols., Romae, 1892), II n. 761, 
note A; Schmalzgrueber, Jus Ecclesiasticum Universum, Lib. IV, (ed. 1844), 
Tit. XIX, n. 116-117; St. Alphonsus, Theologia Moralis, (10 vols., Mechliniae, 
1852), Lib. VI, n. 961. 


23 Loc. cit. 


24 Cappello, De Sacramentis, III, n. 826; Payen, De Matrimonio in Mission- 
tbus (3 vols., Zi-ka-wei, 1928), III, n. 2469; Wernz-Vidal, Ius Canonicum, Vol. 
V (Romae, 1925), n. 639, note 112. 
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must be regarded as provocation to adultery, and the separation 
denied.?® 

6. The adultery must not be expressly or tacitly condoned 
by the innocent party after he has attained certain knowledge 
of the crime. The six-month period mentioned in Canon 1129, 
§ 2, of course, is to be computed from the day the innocent 
spouse learned of the crime with certainty, and not from the 
day of the commission of the crime. 

7. The adultery must not be compensated by the other spouse 
committing the same crime, at least prior to the granting of the 
separation. If the innocent spouse falls into the sin of adultery, 
after the separation has been decreed, it is disputed whether 
or not the originally guilty party is obliged to return.2® There- 
fore the obligation cannot be imposed upon him. 


It must be noted that the innocent consort may, but per se, 
is not obliged to separate from his adulterous spouse.?’ The 
innocent spouse likewise is never obliged to resume cohabita- 
tion with the adulterous spouse if a permanent separation has 
been granted.”* However, he may request and resume cohabi- 
tation with the adulterous spouse if he so wishes, provided the 
penitent adulterer has not entered a state of life incompatible 
with the married’ stato.2® If the innocent consort justly de- 
mands the resumption of cohabitation, the guilty party is 
obliged to return.*° 

Most authors consider the crime of sodomy with a third per- 
son, and the crime of bestiality, as equivalent to adultery, 


25 Canon 19. 

26 Schmalzgrueber, Jus Canonicum Universum, Lib. IV tit. XIX, n. 107; St. 
Alphonsus, Theologia Moralis, Lib. VI, n. 967; Gasparri, De Matrimonio, (ed. 
1932), II, n. 1173; Lehmkuhl, Theologia Moralis, I, n. 710; Ballerini-Palmieri, 
Opus Theologicum Morale, (3 ed., 7 vol., Prati, 1898-1901) VI, n. 501. 

27Canon 1129 81; cf. also Gasparri, op. cit., n. 1174; Ballerini-Palmieri, 
op. cit. VI, n. 495; Genicot-Salsmans, Institutiones Theologiae Moralis, UH, n. 
556. 

28 Canon 1130. 

29 Loc. cit. 

30 Gasparri, op. cit., n. 1174; Noldin, Summa Theologiae Moralis, II, n. 670; 
Ballerini-Palmieri, op. cit., VI, n. 499. 
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and, under the conditions mentioned above, as constituting 
sufficient cause for a permanent separation even though these 
are not mentioned in the law.*? 


B. Temporary Separations 


Temporary separations may be granted either for a definite 
time or for an indefinite period and for a variety of causes. 
However, in all temporary separations the parties are obliged 
to resume cohabitation whenever the cause ceases, on account 
of which the separation was granted. If, however, the separa- 
tion was granted for a definite period the innocent party is 
not obliged to return until the time set by the decree of sepa- 
ration has elapsed, unless the Ordinary by a new decree orders 
his return. If the separation was granted for an indefinite 
period the guilty party must prove that the cause of the sepa- 
ration no longer exists, and a new decree should be issued or- 
dering the parties to resume cohabitation. The law of the 
Church on this matter is contained in Canon 1131. The 
Canon reads: 


“$1. Si alter coniux sectae acatholicae nomen dederit; si 
prolem acatholice educaverit; si vitam criminosam et ignomini- 
osam ducat; si grave seu animae seu corporis periculum alteri 
facessat; si saevitiis vitam communem nimis difficilem reddat, 
haec aliaque id genus, sunt pro altero coniuge totidem legitimae 
causae discedendi, auctoritate Ordinarii loci, et etiam propria 
auctoritate, si de eis certo constet, et periculum sit in mora.” 

“2. In omnibus his casibus, causa separationis cessante, vitae 
consuetudo restauranda est; sed si separatio ab Ordinario pro- 
nuntiata fuerit ad certum incertumve tempus, coniux innocens ad 
id non obligatur, nisi ex decreto Ordinarii vel exacto tempore.” 


: Rae : : 
It is evident that this Canon does not give a taxative enum- 
eration of the causes on account of which a temporary sepa- 


318. Rom. Rotae Dec., Vol. XXI (1929), Dec. LXIII, n. 3; St. Alphonsus, 
Theologia Moralis, Lib. VI, n. 960; Lehmkuhl, Theologia Moralis, II, n. 712; 
Ballerini-Palmieri, op. cit., VI, n. 491; Payen, De Matrimonio, III, n. 2464; 
Aertnys, Theologia Moralis, 2 vols., II, n. 931; Doheny, Canonical Procedure in 
Matrimonial Cases, II, (Informal) (Milwaukee: Bruce, 1944) p. 630. 
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ration may be granted, but merely gives the principle reasons 
for such a separation. It is left, therefore, to the discretion of 
the judge to decide whether or not the reason, on account of 
which the temporary separation is sought, is a “ just cause ” 
and proportionate to the sacred character of Christian Mar- 
riage and its mutual obligations. 


The cases of temporary separation adjudicated by the Sac- 
red Roman Rota would seem to be the best and most authentic 
guide to the mind of the Church with regard to the question 
of what constitutes a “ just cause” for temporary separation. 
A perusal of these cases, I think, will leave one with the im- 
pression that the Church is most severe in this matter and 
very reluctant to grant even a temporary separation to Cath- 
olic consorts. The reason for this attitude is given in one de- 
cision, which reads in part as follows: 


“Tt has been the constant jurisprudence of this Sacred Tri- 
bunal and of the Sacred Congregation of the Council that great 
caution should be used in granting separations from bed and 
board, because separation is directly opposed to the very pur- 
pose and ends of marriage; it gives rise to scandal; it destroys 
the family; it exposes the consorts to the danger of incontin- 
ence; and it inflicts a severe loss on children, if there are any. 
The Most Reverend Auditors of this Tribunal are convinced 
therefore that they must adhere even more rigidly to this very 
wise jurisprudence of the Holy See, now when modern customs 
are tending to scuttle with facility all conjugal rights, either 
‘per divortium plenum sive per divortium semiplenum.’ There 
is no one who does not know that if ‘divortium semiplenum’ is 
easily granted, the way is made easy for ‘divortium plenum.’ 
For matrimony exists also as a remedy for concupiscence and, 
if common life is dissolved by separation, immediately it opens 
the door to adulterous amours and illicit associations.” °° 


This decision, written by the eminent Cardinal Lega, goes on 
to reprove some of the modern theologians (mentioning by 
name Gennari, Lehmkuhl, Gury and Scavini) who “seem to 


82, 8. Rom. Rotae Dec., Vol. II (1910), Dec. XXIV, n. 11. 
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have departed somewhat from the rigor of this older jurispru- 
dence,” and the decision continues to show how necessary it 
is now more than ever to adhere to the jurisprudence of the 
Holy See in view of the definite breakdown in morals and 
change in customs in these times.** Although this decision 
was written thirty-five years ago, the Rota, even in more re- 
cent cases, does not seem to have departed from this norm. 

In a case decided in 1928 an elderly couple were refused a 
temporary separation for what might be called “ incompati- 
bility of temperament.” They had been married for twenty- 
seven years and had quarrelled frequently and had been un- 
happy throughout most of that time. The plaintiff claimed 
that there now existed “ implacable hatred ” (odiuwm capitale) 
on the part of his wife. Although he proved that his wife had 
used uncomplimentary and even opprobrious language in 
speaking to him and about him, the Rota declared that the 
use of such language did not prove the existence of “ odium 
capitale,” but only proved her anger toward him because of 
his conduct. Their frequent quarrels, the Rota declared, were 
not due to “odium capitale” but rather to avarice and bad 
temper, and, therefore, the Rota refused to grant a temporary 
separation because a “just cause” was not present.** This 
case brings out clearly that frequent quarrels, in themselves, 
are not regarded by the Holy See as a “ just cause’”’ even for 
temporary separation. 

This teaching is confirmed in another case, decided in 1930, 
when the Rota refused a request for temporary separation be- 
cause of constant and continuous quarrels. In this case the 
decision states the same principles as given by the Rota in 
1910 and 1928. The decision states: 


“Although cohabitation is not of the essence of marriage 
yet separation from bed, board and cohabitation, even tem- 
porary, is a ‘res gravis’ inasmuch as it is public, it is con- 
trary to the obligations of marriage, and is fraught with dan- 


33 §. Rom. Rotae Dec., Vol. II (1910) Dec. XXIV, n. 13. 
34 8. Rom. Rotae Dec., Vol. XX (1928), Dec. XXIX. 
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gers to the consorts, especially the danger of incontinence. 
Therefore the cause of separation, that it may be considered as 
legitimate, must be proportionate to these evils, i.e., it must 
contain an element of danger either to the soul or body of the 
other party, and this danger must be so serious that the obli- 
gation ceases, which is imposed by the law binding the con- 


sorts to observe ‘the communion of conjugal life’” (Canon 
1128) 35 


It can be regarded as certain, therefore, that quarrels and 
misunderstandings in themselves, no matter how frequent, are 
not to be considered as sufficient cause even for the tempor- 
ary separation of Catholics, unless these quarrels constitute a 
danger to the spiritual or bodily well-being of the other party 
or the children. In fact, before the Code, most authors stated 
that all causes for temporary separation must include this ele- 
ment of danger to the spiritual or bodily-welfare of the other 
party in order to be regarded as sufficient cause for temporary 
separation,*® and the Rota seems merely to be following this 
teaching. 

The criterion for judging the serious character of quarrels 
and for determining whether or not a danger to soul or body 
is present, is given by the Rota in this same decision, when 
it states: 


“ Tn estimating the gravity of quarrels and disagreements, the 
facts must be weighed, and great consideration given to what 
inspired the quarrels taken in conjunction with the character 
and condition of each consort. A separation cannot be granted 
because of only slight difficulties, even though these are of fre- 
quent occurrence, which, for example, are due to a grumpy 
disposition; nor even for graver quarrels, which arise from sud- 
den anger or quick temper, but which ordinarily can be recon- 
ciled quickly; nor a fortiori, for quarrels which arise from just 
reproving and correcting; for all of these do not inflict a grave 


35S. Rom. Rotae Dec., Vol. XXII (1930), Dec. XLVII, n. 2. 


36 Wernz, Jus Decretalium, IV, n. 713; Schmalzgrueber, Jus Canonicum Uni- 
versum, Lib. IV, tit. XIX, nn. 141-145; Gasparri, De Matrimonio, II (3 ed., 
2 vols., Parisiis, 1904) n. 1871; Gury-Ballerini, Compendiwm Theolegiae Mor- 
alis, II (ed. 1892), n. 761; Lehmkuhl, Theologia Moralis, I, n. 710. 
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offense or cause grave fear in a stable person. But, on the 
other hand, causes for temporary separation are considered 
just when it is proved that the disturbances spring from deep- 
seated malice, or a desire and purpose of inflicting serious harm. 
In such cases the difficulty of living a common life can be so 
great that right reason and prudence would decree that it was 
too much to expect of a normal and steady person. The judge, 
therefore, not arbitrarily, but weighing the circumstances of 
persons, place and time, must decide whether or not these con- 
stitute a serious danger to the body or soul of the other party.” ** 


Other causes for temporary separation, recognized by the 
Rota in recent cases, are: 


1) the mental abnormality of one of the parties;** 

2) malicious desertion, done with the intention of not returning 
and without just provocation ;*° 

3) the persistent and constant practise of onanism and other 
irreligious and immoral acts on the part of one of the 
parties.*° 


From these cases adjudicated in recent years by the Sacred 
Roman Rota, we are able to obtain a fairly accurate notion of 
the serious character of the crimes required by the practice of 
the Holy See before they can be regarded as “ just causes” 
for even the temporary separation of Christian consorts. The 
severity of this discipline stands out, when contrasted with 
the reasons on account of which many Catholics of our day 
seek to separate from their spouses. The severity of this dis- 
cipline also stands out when contrasted with some of the 
standards given as sufficient reasons for temporary separation 
by some modern moral theologians and canonists. It would 
seem, especially in these days when Christian marriage, the 
home, and the family, are being undermined on every side, 
that the traditional discipline and standards set by the Holy 
See are to be upheld at all costs, and preferred to other more 
lax standards, no matter by whom they are offered. 


387 §. Rom. Rotae Dec., Vol. XXII (1930), Dee. XLVII, n. 4. 
888. Rom. Rotae Dec., Vol. IV (1912), Dec. XVI. 

39 8. Rom. Rotae Dec., Vol. V (1913), Dec. XIX. 

40S. Rom. Rotae Dec., Vol. XVII (1925), Dec. VI. 
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C. Separation by Private Authority 


A casual reading of the Canons of the Code on Separation 
will convince one that they are not too well written. Canon 
1131 states that one may separate temporarily on his own au- 
thority, provided the crime of the other party is certain and 
there is danger in delay. Canon 1129, however, in dealing with 
permanent separation, makes no mention whatsoever of the 
right to separate permanently on one’s own authority, but the 
very next Canon (1130), in dealing with the question of re- 
sumption of common life after a permanent separation has 
been granted, uses the phrase, “sive sententia iudicis sive pro- 
pria auctoritate.” This of course implies that one may sepa- 
rate even permanently on his own authority, but it does not 
limit this right by the conditions regarding the certainty of 
the crime and the danger in delay with which the law re- 
stricts the right to separate temporarily on one’s own author- 
ity. Because of this omission, however, it would not seem to 
be correct to deduce that one may separate permanently on 
his own authority even though the crime was not certain or 
there was no danger in delay. The following reasons would 
seem to rule out such an interpretation: 


1) The phrase “ propria auctoritate”’ is used in Canon 1130 
only in passing and parenthetically, while the principal sub- 
ject of the Canon is the question of the resumption of common 
life after a permanent separation has been granted; 

2) The conditions regarding the certainty of the crime and 
the danger in delay are prescribed for the lesser evil of tem- 
porary separation, and, therefore, it would seem, must be under- 
stood to apply also to the greater evil of permanent separation, 
which is much more serious; 

3) Before the Code, one could separate permanently on his 
own authority only when the adultery of the other party was 
not only certain but notorious. Although, before the Code, 
there seemed to be no mention of the other condition regarding 
danger in delay in the case of permanent separation, yet a per- 
manent separation on the private authority of a consort seems 
to have been regarded as only a “ provisional” separation 
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which could not claim juridical effect until after it was con- 
firmed by ecclesiastical decree.** 


Therefore it seems certain that a Christian spouse cannot sep- 
arate either permanently or temporarily on his own authority 
unless the crime of his consort is certain and there is danger 
in delay. : 

Another difficulty arises from the wording of the Canons on 
this matter, when one who has separated on his own private 
authority seeks to obtain the juridical effects of a legitimate 
separation (e. g. a woman seeks to acquire her own proper 
domicile). It would seem that such effects cannot be attri- 
buted to separation by the private authority of the parties 
unless an ecclesiastical judge examines the circumstances sur- 
rounding the separation, and issues a decree that the sepa- 
ration by the private authority of the parties was legitimate 
at the time it took place. As noted above, this would seem 
to have been the practice also before the Code,* and, there- 
fore, in accordance with Canon 6, this should be regarded as 
the proper interpretation of the law of the Code.*** If this were 
not so, great confusion would result, and it would be impos- 
sible to determine whether or when the juridical effects of a 
legitimate separation were operative. 


PROCEDURE FOR SEPARATION CASES 


The Code of Canon Law has no prescription with regard to 
the procedure to be followed in cases of either permanent or 
temporary separation. Canon 1130, in speaking of permanent 
separation, uses the term “sententia iudicis,” and Canon 1131, 
in speaking of temporary separation, uses the term “ auctori- 
tate Ordinarii loci.” From the use of these terms it might 


41 Wernz, Jus Decretalium, IV, n. 711-714; Gasparri, De Matrimonio, (ed. 
1904), II, a 1371; Lehmkuhl, Theologia Moralis, Il, n. 710; Sanchez, De 
Matrimonio, Lib. X, Disp. XII, n. 42; Ballerini-Palmieri, Opus Theologicum 
Morale, VI, n. 494. 


42 Wernz, op. cit., IV, n. 714; Lehmkuhl, Theologia M oralis, II, n. 710. 


42a Cf. Torre, Instructio a Tribunalibus Dioecesanis in pertractandis causis 
de nullitate matrimoniorum, (Neapoli: M. D’Auria, 1986), art. 6, p. 12. 
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appear that for permanent separation the judicial process 
must be used, and for temporary separation the administra- 
tive process. However, this conclusion does not seem to be 
correct. More correctly it would seem that both permanent 
and temporary separations may be granted by either the ju- 
dicial or administrative process. The Commission for Inter- 
preting the Canons of the Code in 1932 was asked “ Whether 
the temporary separation of husband and wife for the causes 
mentioned in Canon 1131 § 1, should be administratively de- 
creed?” The Commission replied, “In the affirmative, un- 
less the Ordinary determines otherwise ex officio, or at the in- 
stance of the parties.” ** From this decision of the Commis- 
sion it is clear that even temporary separations may be 
granted either administratively or judicially. The Sacred 
Roman Rota in 1925, in an incidental question, came to the 
same conclusion, reasoning that “ the authority of the Ordin- 
ary” mentioned in Canon 1131 included judicial authority 
as well as administrative.** It would seem that a permanent 
separation may also be granted after proceeding either ad- 
ministratively or judicially, but, for two reasons, it would seem 
more fitting that a permanent separation should be granted 
only by a judicial decree. In the first place, the permanent 
severance of conjugal cohabitation is a tremendously import- 
ant matter and has far-reaching effects upon the lives of the 
consorts, of the children, and of the community, and the 
judicial process, by its nature, is more suited to the making 
of such important decisions and offers more safeguards against 
error and hasty judgment. Secondly, this is done procedurally 
in the civil law only by judicial decree, and the Church can 
hardly be less careful in this matter than is the civil law. It 
would appear, from the decision of the Code Commission men- 
tioned above, that the decision as to which process is to be 
used rests entirely with the Ordinary, although the parties 


43 Pont. Comm. for Interpreting Canons of the Code, 25 iun. 1932—A.A.S., 
XXIV (1932), 284. 

44S. Rom. Rotae Dec., Vol. XVII (1925), Dec. VI, n. 2; ef. also Canon 
1572, §1. 
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have a right to request the judicial process for either perman- 
ent or temporary separation, if they so wish. 


A. Judicial Process 


When it has been decided that the matter is to be heard Ju- 
dicially, the Officialis, having ordinary judicial jurisdiction, is 
empowered by his office to hear such cases without further 
delegation, unless the Bishop has expressly reserved to him- 
self cases of separation.*® But the Vicar General, since he has 
no judicial power, is not authorized by virtue of his office to 
decide such cases judicially.** Since the bond of marriage is not 
in jeopardy, it would seem that one judge would be sufficient 
to constitute the Tribunal.*7 However, in accordance with the 
practice of the Sacred Roman Rota, it would seem well for 
the Ordinary to submit such cases, especially requests for per- 
manent separation, to a Tribunal of at least three judges.** 
Since the bond of marriage is not in jeopardy, it is not neces- 
sary that the Defender of the Marriage Bond be cited to take 
part in this trial.*® However, since the public good is involved, 
it would seem to be necessary to invoke the offices of the Pro- 
moter of Justice, who would oppose the granting of the sepa- 
ration in behalf of the common good.*® The competence of the 
Tribunal trying a case judicially would be determined accord- 
ing to the prescriptions of Canon 1964. In the judicial process 
it would seem necessary that a libellus be submitted by the 
plaintiff, that the joining of the issue take place, and that the 
doubt be formulated, and that the pars conventa be sent a 
formal citation. It would also seem to be necessary to cite the 
Promoter of Justice for the various sessions of the Tribunal 


45 Cf, Canon 1573. 


46S. Cong. de Sac. Instr. “ Provida”, 15 aug. 1936, Art. 3, §2.—AAS. 
XXVIII (1936), 314. ; 


47 Cf. Canon 1576, § 1, 1°. 

488. Rom. Rotae Dec., Vol. XXI (1929), Dec. Is Vol. V-(i9i3)> Dea seLx. 
49 Cf. Canons 1586 and 1967. 

50 Cf. Canon 1586. 
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and give him the opportunity of being present at the question- 
ing of the parties and witnesses, if he so wishes.*! It would 
also seem necessary to inform him of all the other steps in 
the process.°? The testimony of the witnesses would neces- 
sarily have to be taken before the judge, or a duly delegated 
auditor, and a notary.°? A decree of publication should be is- 
sued and the parties given the opportunity of reading the 
testimony and making a defense. A decree of conclusion 
should then be issued and a sentence drawn up, giving the 
reasons in law and in fact for the decision of the Court.** An 
appeal against the sentence of the Court of First Instance 
might be taken by the party who feels aggrieved, or by the 
Promoter of Justice. However, this appeal is not mandatory, 
and the sentence of the Court of First Instance may stand as 
final.*® If an appeal is taken, it should be lodged with the 
ordinary Tribunal of Second Instance or with the Sacred Ro- 
man Rota.°® The Commission for Interpreting the Canons of 
the Code, in 1932, was asked: “ Whether in cases regarding 
the separation of husband or wife, mentioned in Canon 1131, 
§ 1, the same form is to be observed in Second Instance as in 
First Instance?” The Commission answered this question: 
“In the affirmative.” * Therefore, if the trial was conducted 
judicially in First Instance it must be conducted judicially in 
Second Instance. The Code Commission has also recently de- 
cided that cases of conjugal separation are not to be considered 
as “res iudicata,” even after a decree of the Ordinary or ec- 
clesiastical judge has been issued, but rather, in accordance 


51 Cf. Canon 1587. 

52 Loc. cit. 

53 Cf. Canon 1773. 

54 Cf. Doheny, Canonical Procedure in Matrimonial Cases, II (Informal), 
646-648. 

55 Cf. Canon 1986. 

56 Cf. Canons 1594 and 1599. 

57 Pont. Comm. for Interpreting Canons of the Code, 25 iun. 1932—-A.A.S., 
po (1932), 284. 
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with the prescriptions of Canon 1903, such cases are to be clas- 
sified among those things which never become “res iudi- 
CaLae a. 

B. Administrative Process 


' If the Ordinary decides that the matter of the separation 
of the parties is to be conducted administratively, his compe- 
tence would not be determined according to Canon 1964, but 
according to Canon 201. Therefore, the competent Ordinary 
would not be the Ordinary of the place where the marriage 
took place, or, necessarily, the Ordinary of the place where the 
respondent has his domicile, but rather the Ordinary of the 
place where either of the parties has a domicile, or quasi- 
domicile, or the Ordinary of the place where either party is 
actually staying, who would adjudicate the matter adminis- 
tratively. In this regard, however, it must be remembered 
that a wife, not yet legitimately separated, necessarily main- 
tains the domicile of her husband, although she may acquire 
her own quasi-domicile.*® The Officialis would have no power 
by virtue of his office to handle a case of separation admin- 
istratively, for he enjoys only judicial jurisdiction. The 
Vicar General, however, would have such power in the admin- 
istrative process by virtue of his office.*t Either the Bishop 
or the Vicar General could delegate any other priest to con- 
duct this process.*? The law prescribes no formalities for the 
determination of a question of this kind in an administrative 
.manner. However, the natural law would demand that the 
other party to the marriage be given an opportunity to be 
heard, and that both parties would have an opportunity to 
defend themselves after the proofs had been gathered. Like- 
wise, the natural law would demand that the Ordinary, or his 
delegate, even in the administrative process, obtain the same 

58 ; 
35 a ea nee Interpreting Canons of the Code, 8 apr. 1941—A.A.S., 

59 Cf. Canon 93. 

60 Cf. Canon 1573. 

61 Cf. Canons 196-198. 

62 Cf. Canon 199, § 1. 
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moral certitude with regard to the existence and the justice 
of the alleged cause for separation before he can issue any de- 
cree of separation, be it permanent or temporary. The party 
who feels aggrieved by the administrative decree of the Ordin- 
ary may take recourse against this administrative decree to 
the Sacred Congregation of the Sacraments. 


CARE OF CHILDREN OF SEPARATED PARENTS 


Canon 1132 prescribes that the care of the children of sepa- 
rated parents must be settled by the Ordinary. The Canon 
leaves the matter to the good judgment of the Ordinary, warn- 
ing him only that he must always make the provision which 
seems best suited to insure their Catholic education and up- 
bringing. Wherever possible, therefore, he should decree that 
the custody of the children is to be given to the Catholic party 
if one is a non-Catholic, or to the innocent party if both are 
Catholics. 


OBLIGATIONS OF CATHOLICS BASED ON STATUS 
A. Obligation of Catholic Consorts 


From what has been said above, it is evident that Catholics 
may not licitly separate on their own authority (except under 
the conditions mentioned in the law), and that Catholics may 
not approach the civil courts for either a permanent or tem- 
porary separation a mensa et toro manente vinculo at least un- 
til after such a separation has been granted by the ecclesias- 
tical authority, and permission has been given to them to ap- 
proach the civil courts to safeguard the merely civil effects 
following upon such a separation.** Catholics who do so com- 
mit a grave sin by acting contrary to the prescriptions of Can- 
ons 1128 to 1132, 1960 and 1961, as well as against the direct 
prohibition of the Third Plenary Council of Baltimore. Such 
persons, per se, are obliged to resume common life with their 


68 Doheny, Canonical Procedure in Matrimonial Cases, II (Informal), 643- 
646. 
64 Noldin, Summa Theologiae Morals, III, n. 672. 
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consorts or to seek an ecclesiastical separation before they may 
be.absolved from their sins. 


B. Obligation. of Catholic Lawyers 


Juridically the lawyer is the same person as his client. 
Therefore, if it is lawful for the client to separate on his own 
authority, or to approach the civil courts for a separation, it is 
lawful for a Catholic attorney to act in his behalf. But is it 
ever lawful for a Catholic lawyer to represent a client who is 
illicitly separating from his spouse? This question is answered 
by invoking the principles regarding cooperation in the sin 
of another. Applying these principles, a Catholic lawyer may 
represent a client who is illicitly seeking a separation under 
two conditions: 


1. The cooperation of the lawyer must not be formal co- 
operation in the sin of his client but merely material (i.e., he 
must not approve the evil intention of his client and must do 
everything possible to dissuade him from following his evil 
course—thus rendering his cooperation only material). 

2. The Catholic lawyer may give even this material coopera- 
tion only when there is a grave reason for doing so, which is 
proportionate to the evil in which he is cooperating. The mag- 
nitude of the evil, in which he is cooperating, must be judged 
from the effects following upon the separation of consorts. In- 
asmuch as the evils which flow from separation are not only 
evils of a private nature (such as placing the consorts in the 
occasion of sin) but, inasmuch as they are also evils against 
the public good (such as the destruction of the family and the 
undermining of society), the reason which would justify a Cath- 
olic lawyer in cooperating in the illicit separation of a married 
couple must be a reason which would be proportionate to these 
evils. Therefore, this must be a reason of the public or super- 
natural order, and not merely a reason of a private nature. 
Therefore the mere fact that the Catholic attorney will lose 
a client, or that another less scrupulous lawyer will take the 
case if the Catholic lawyer refuses it, are not sufficient reasons 
to permit a Catholic attorney to undertake these cases, for 
such are not reasons of the public order. If all the Catholic 
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lawyers were threatened with disbarment, or expulsion from 
the Bar Associations, these would constitute sufficient reasons 
for undertaking the case of a couple illicitly separating, for the 
public good would suffer from the disbarment or expulsion from 
the Bar Associations of all Catholic lawyers. If, by effecting 
this separation, even though it were done illicitly, the Catholic 
lawyer would prevent children being brought up as non-Cath- 
olics, or by an unworthy parent, this would be a sufficient rea- 
son of the supernatural order to permit him to act. 


It is evident, therefore, that Catholic lawyers must seek the 
guidance and direction of their Pastor and Bishop before un- 
dertaking cases of this kind, for only thus can they be sure 
that they are acting with a good conscience. 


C. Obligation of Catholic Judges 


The case of the Catholic judge of the civil court granting a 
separation a mensa et toro manente vinculo differs from that 
of the Catholic lawyer seeking such in behalf of a client in 
one important aspect. The judge is obliged by his office to 
render sentence in accordance with the statutes of the State 
regardless of his own personal attitude toward these statutes, 
and he is obliged to hear those who come before him in ac- 
cordance with these statutes whether he likes it or not, where- 
as the lawyer is ordinarily free to undertake the case or not as 
he chooses. With this difference in mind, the principles regard- 
ing cooperation in the sin of another apply. Therefore, if a 
plaintiff is illicitly seeking a separation from his spouse before 
the civil court, a Catholic judge may cooperate in the sin of the 
plaintiff only: 


1) If his cooperation in the sin of the plaintiff is not formal 
but merely material cooperation (i. e., he does not approve 
the evil action of the plaintiff, and does everything possible to 
dissuade him from instituting this action) ; 

2) If he has a grave reason of the public order which Jjusti- 
fies him in cooperating in this evil action. In the case of the 
Catholic judge this grave reason of the public order is almost 


65 Gasparri, De Matrimomo, (ed. 1932), II, nn. 1310-1811; Genicot-Salsmans, 
Institutiones Theologiae Moralis, II, n. 562. 
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always present inasmuch as if he did not act it would be nec- 
essary for him to resign his office, and if all Catholic judges 
were forced to resign, or were unable to accept the public office 
of magistrate, a grave and public harm would be done to both 
the Church and the State.* 


Therefore, it would seem that if the Catholic judge fulfills the 
first condition, by making sure that his cooperation in the sin 
of those who are unlawfully seeking a separation from the 
civil court is merely material cooperation, he may continue to 
act with a good conscience. 


D. Obligation of the Catholic Priest 


From all that has been said it is evident that the first obli- 
gation of the priest is to uphold the claim of the Church to 
sole and exclusive jurisdiction in the granting of separations 
a mensa et toro manente vinculo in the marriage of baptized 
persons. Therefore, a priest must not dare to grant permission 
to laymen to separate on their own authority, or to approach 
the civil court to seek a decree of separation, but rather he 
must refer all such cases to the Ordinary. His second obliga- 
tion would seem to be to preach and to make known the posi- 
tion of the Church on this matter, and to urge the faithful 
followers of Christ to abide by the decisions of the ecclesias- 
tical authorities. Thirdly, the priest to whom is given the care 
of souls must seek to prevent situations arising within the 
family circle which would lead to a separation of the consorts, 
and he must be ever ready to arbitrate disputes and effect 
reconciliations between them. 


Il. Civil Divorce 
ENORMITY OF THE PRESENT EVIL 


In my opinion, the most important public moral problem 
facing the Church in America today is the breakdown of the 
family, caused principally by the ease with which a civil di- 


86 Gasparri, De Matrimonio (ed. 1932), II, nn. 1310-11; Genicot-Salsmans, 
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vorce may be obtained. This was one of the principal things 
selected by our present Holy Father to be deplored in our 
country when he wrote to the American Hierarchy praising 
America and American Catholicism on the occasion of the one 
hundred and fiftieth anniversary of the founding of the 
Hierarchy. He asked that we work “that this disease, alas 
so widespread, may be cured by extirpation.” * This deadly 
moral cancer is gnawing away the moral fibre of our beloved 
America, and, I fear, is spreading rapidly even among the 
faithful. Before the war it was generally accepted that we 
ranked third in the world in the number of divorces granted 
in proportion to the marriages entered, giving place only to 
pagan Japan and atheistic Russia. It was also generally ac- 
cepted at that time that we would soon surpass both of these 
nations, inasmuch as the divorce rate in this “ Christian” 
country has been increasing by leaps and bounds every year 
since 1867, when official data on this subject first became 
available. The latest available statistics are for the year 1940, 
and these are based on figures supplied by the Bureau of Cen- 
sus of the Department of Commerce of the United States 
Government. During the year 1940, according to the Bureau 
of Census, 264,000 civorces were granted in the United 
States.°° These figures indicate that one out of every five 
marriages entered during recent years is ending in a civil di- 
vorce.” In 1940, it was estimated also, based on the rapid 
growth of this malignancy, that, by 1946, one in three or per- 
haps one out of every two marriages entered would end in the 
divorce court.”° It must be noted that this estimate was made 
before the torrent of hasty, ill-advised marriages, brought 
about by the war, had descended upon us, so that it would 


67 Pius XII, encyel., “ Sertum laetitiae”, 1 nov. 19839—A.A.S., XX XI (1939), 
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therefore appear that we have now surpassed—or at least will 
soon surpass—even these appalling figures. 


CIVIL DIVORCES OBTAINED BY CATHOLICS 


It is impossible to determine just how many Catholic mar- 
riages end in the divorce court, but if half of the marriages in 
this country end in divorce a goodly percentage of these must, 
of necessity, be Catholic marriages. Moreover, who of us does 
not know many Catholics who have already obtained civil di- 
vorces, and many more, especially as a result of hasty war 
marriages, who are about to do so. The best figures I have 
been able to find, in order to obtain some idea of the number 
of Catholics who are being affected by the plague of civil di- 
vorce, come from a very small suburban parish. The pastor 
of this parish has informed me that he has about 475 adult 
Catholics living in his parish, and, of these, more than 100 are 
now living in adulterous or concubinate unions. There are 96 
invalid marriages in this parish. In 26 of these invalid unions, 
a Catholic has been civilly divorced in a previous marriage. In 
29 a Catholic is living with a divorced non-Catholic after only 
a civil ceremony or a ceremony before a non-Catholic minister. 
This means that in 55 out of 96 invalid unions the reason for 
the nullity is directly traceable to the evil of civil divorce. 
If anything approaching this proportion exists in other par- 
ishes throughout the country, then the divorce evil has already 
made tremendous inroads into the ranks of the followers of 
‘Christ. 

This pastor tells me that almost all of these bigamists still 
consider themselves Catholics. They attend Mass on Sunday, 
they make novenas and contribute to the Church and to 
charity. They feel that the only thing they are deprived of 
is the right to receive the Sacraments, but they console them- 
selves with the thought that even this right will be accorded 
to them in danger of death (which would seem to be an ex- 
cellent example of the sin of presumption). Many of these 
Catholics have obtained a civil divorce with no intention of 
attempting another union, but as time went on and they met 
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someone with whom they fell in love, they felt that life had 
treated them badly, and that they were entitled to some hap- 
piness even in this life, and that God would understand and 
be more merciful to them than the Church, and thus they 
have salved their consciences sufficiently to enter another 
union. In the minds of these people the Divine Law has been 
reduced to the force of a directive rubric, for they have ra- 
tionalized themselves into the conviction that they are violat- 
ing only a Church regulation. They are not married “ accord- 
ing to the Church,” they will tell you, “ but they are mar- 
ried.” They would seem to be almost oblivious of the serious- 
ness of their crime and its consequences to themselves and to 
their illegitimate offspring. They are aided in the develop- 
ment of this mentality by the respectability which has been 
accorded to them by the civil law, and by the general let-down 
in moral standards which has marked this first half of the 
twentieth century. It is evident that divorced people, who re- 
marry, are no longer regarded by their neighbors, even by 
Catholics, as people of loose morals or undesirable friends. 

This situation is giving rise to a thoroughly secularist men- 
tality among many Catholics in this country relative to mar- 
riage. More and more American Catholics seem to be ignoring 
or spurning the authority of the Church with regard to mar- 
riage and adopting the perverted position that the State has 
sole and exclusive jurisdiction over the marriage of all of its 
citizens. I daresay, that innumerable Catholics now no longer 
regard the dissolution of the marriage bond by the civil au- 
thorities as a usurpation of the jurisdiction of the Church and 
a violation of the Divine Law, but rather complacently accept 
this as a right belonging to the State. To these Catholics, the 
jurisdiction of the Church is confined to “blessing” a mar- 
riage, and the Church has no puthority over marriage other 
than to confer such a “ blessing.” 

Hence the problem for us has a twofold mreecn In the first 
place, it is a problem iuris publici: viz. when Catholics seek 
and obtain a civil divorce, even if this is done only to safeguard 
their civil rights, they thereby acknowledge the authority of 
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the State to dissolve the bond of marriage, and their action in 
obtaining this civil divorce fosters in the minds of other Cath- 
olics the false impression, that the State has full authority 
over all the marriages of its citizens, and that the State has 
the right to dissolve the bond of marriage. Secondly, the prob- 
lem is one iuris privati viz. Catholics who obtain a civil di- 
vorce, even if only with the intention of protecting the civil 
effects of the bond, place themselves in the proximate occas- 
ion of sin, for very many, if not most of them, as noted above, 
soon justify themselves and enter an adulterous union. 


POSITION OF THE CHURCH 


Against this background of modern infidelity to the sacred 
character and divinely decreed indissolubility of the marriage 
bond, the position of the Church has not moved one inch from 
what it has been for twenty centuries. This position is well 
known from the innumerable pronouncements of the Holy See 
and of the General Councils, and needs no reassertion here. 
However, it is well summed up by Pius XJ, I think, when he 
states in his encyclical “ Casti connubi”’: 


“ And this inviolable stability, although not in the same per- 
fect measure in every case, belongs to every true marriage, for 
the word of the Lord: ‘What God hath joined together let no 
man put asunder,’ must of necessity include all true marriages 
without exception, since it was spoken of the marriage of our 
first parents, the prototype of every future marriage. There- 
fore, although, before Christ, the sublimeness and the severity 
of the primeval law was so tempered, that Moses permitted to 
the chosen people of God on account of the hardness of their 
hearts, that a bill of divorce might be given in certain circum- 
stances, nevertheless, Christ, by virtue of His supreme legisla- 
tive power, recalled this concession of greater liberty and re- 
stored the primeval law in its integrity by those words which 
must never be forgotten, ‘What God hath joined together let 
no man put asunder.’ Wherefore, Our Predecessor Pius VI, of 
happy memory, writing to the Bishop of Agria, most wisely 
said: ‘ Hence it is clear that marriage even in the state of na-’ 
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ture, and certainly long before it was raised to the dignity of 
a sacrament, was divinely instituted in such a way that it 
should carry with it a perpetual and indissoluble bond which 
cannot therefore be dissolved by any civil law. Therefore al- 
though the sacramental element may be absent from a mar- 
riage, there must remain, and indeed there does remain, that 
perpetual bond which by divine right is so bound up with 
matrimony from its first institution that it is not subject to 
any civil power.’ ” 7 


Canon 1118, of the Code, states the matter as follows: 


“Matrimonium validum ratum et consummatum nulla hu- 
mana potestate nullaque causa, praeterquam morte, dissolvi 
potest.” 


It is evident, therefore, that, by Divine Law, a sacramental 
marriage (viz. the contract entered by two baptized persons) 
which has been consummated is absolutely indissoluble, and 
no power on earth may dare attempt the dissolution of such 
a bond. If it does, its action is utterly void and without ef- 
fect in reality and before God. It is likewise evident that a 
non-sacramental, or a sacramental but unconsummated mar- 
riage, although per se indissoluble, is dissoluble by divine au- 
thority under certain conditions, and this by explicit excep- 
tion in the Divine Law.” 


COMPETENCE OF THE CHURCH AND STATE 


The dissolution of these non-sacramental or unconsum- 
mated marriages however belongs solely and exclusively to 
the authority established by God as the Guardian and Inter- 
preter of the Divine Law (viz. the Church), to which author- 
ity He has committed the exclusive care of the Sacraments 
and res sacrae."* The civil authority in every nation, there- 
fore, has absolutely no competence to dissolve the bond of 
marriage existing between any man and woman, be they bap- 


71 Pius XI, encycl., “ Casti connubii”, 31 dec. 1930 — A.A.S., XXII (19380), 
539-592. 

72 Loc. cit. 

73 Cf. Canons 1016 and 1960. 
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tized or unbaptized. ™ When the civil authority attempts to 
do this, it violates the law of God, it usurps the jurisdiction of 
the Church, and it performs a juridical action which is null 
and void in reality and before God. There can be no justifi- 
cation made of the action of the civil authority in this mat- 
ter by making the specious distinction between the dissolu- 
tion of the civil contract and civil bond, and the dissolution 
of the real contract and real bond, for as both Leo XIII and 
Pius XI have pointed out, there is no such thing as a civil con- 
tract or civil bond of marriage. There is only the natural con- 
tract and the natural bond, or the sacramental contract and 
the sacramental bond, and neither of these is subject to dis- 
solution by the civil authority.* The Church of God alone, 
as the Guardian and Interpreter of the Divine Law, has ex- 
clusive jurisdiction over the natural contract which is a res 
sacra, and the sacramental contract which is a Sacrament. 


THE LAW OF THE CHURCH 


The Code of Canon Law takes no official cognizance of the 
usurpation of the authority of the Church by the civil goy- 
ernment in the matter of civil divorce, and contains no direct 
and positive prohibition with regard to approaching the civil 
courts for the dissolution of the marriage bond. The Code 
confines itself to reasserting the sole and exclusive competence 
of the Church in the matter of the marriages of baptized per- 
sons in Canons 1016 and 1960, and to defining the competence 
of the State relative to the merely civil effects of the bond in 
Canons 1016 and 1961. These Canons we have already 
quoted above. 


PARTICULAR LEGISLATION FOR THE UNITED STATES 


The Third Plenary Council of Baltimore, however, has leg- 
islated directly on this point, and this legislation, since it is 
not opposed to the legislation of the Code but rather supple- 


74 Cf. Canons 1016 and 1961. 


ee Leo XIII, encycl. “ Arcanwm” 10 feb. 1880—A.S.S., XII (1880), 385-402; 
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ments it, still retains juridical force.”* The American Council 
directly and positively prohibits Catholics from approaching 
the civil courts seeking the dissolution of the marriage bond, 
and inflicts a censure of excommunication, reserved to the 
Ordinary and incurred ipso facto, on those who attempt a 
bigamous union after obtaining a civil divorce. The words of 
the Council are as follows: 


Loe inecw ae ee manifeste apparet gravissimae culpae illos esse reos, 
qui a magistratu civili matrimonium dissolvi postulant, vel, 
quod gravius est, divortio civili obtento, novum matrimonium 
inire attentant legitimo vinculo posthabito, quod coram Deo et 
Ecclesia adhuc manet. Ad haec crimina compescenda poenam 
excommunicationis statuimus, Ordinario reservatam, ipso facto 
incurrendam ab eis, qui postquam divortium civile obtinuerint, 
matrimonium ausi fuerint attentare.” ™ 


MAY A CATHOLIC SEEK A CIVIL DIVORCE 
A. When His Marriage is Null or is Already Dissolved 


The question now arises whether, in view of the position of 
the Church on this matter, and in view of the direct prohibi- 
tion of the Third Council of Baltimore, it is ever licit for a 
Catholic to approach the civil courts seeking the dissolution 
of his marriage. It is certain that a Catholic is never permitted 
to approach the civil courts seeking the dissolution of his mar- 
riage without the permission of the Holy See or of the local 
Ordinary. But when may the local Ordinary grant this per- 


76 Barrett, A Comparative Study of the Third Plenary Council of Baltimore 
and the Code, The Catholic University of America Canon Law Studies, n. 83 
(Washington, D. C., The Catholic University of America, 1932), p. 134. 

77 Acta et Decreta Concilii Plenarti Baltimorensis Tertii, n. 124. In addition 
to the sanction stated by the III Plenary Council for the United States, the 
universal law in Canon 2356 of the Code inflicts upon bigamists the vindictive 
penalty of infamia iuris, which is incurred ipso facto. The Canon continues 
that if such persons,, spurning the admonition of the Ordinary, persist in living 
in this illicit relation they are to be excommunicated or punished by the in- 
fliction of a personal interdict, according to the gravity of their crime. These 
latter penalties of course are ferendae sententiae. In the second section of the 
same Canon it states that persons who commit the public crime of adultery, 
are to be excluded from ecclesiastical acts until they show signs of true 
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mission to a Catholic? It is also certain that a local Ordinary 
may permit a Catholic to seek a civil divorce, after his mar- 
riage has been declared null by canonical process, or after the 
bond has been dissolved by the Holy See, or after the Ordin- 
ary has declared that the requirements of the Sacred Canons 
are present for the use of the Pauline Privilege, provided that 
the Ordinary in these cases makes it clear that he is permit- 
ting this merely to protect the property rights of the Catholic 
against a consort who is not really his spouse, (or who is no 
longer his spouse), or to assure civil recognition of any future 
marriage he may enter, or to avoid the danger of the Catholic 
being charged with bigamy under the civil law, if and when 
he enters another marriage which he now has the right to 
do.78 If it is possible to obtain a civil annulment in such cases, 
this, it would seem, is to be preferred, for, although the State 
is also incompetent to annul the marriage of baptized per- 
sons, the granting of an annulment does not have the stigma of 
an attempted violation of the Divine Law on the part of the 
State which the granting of a civil divorce entails. This would 
seem therefore to be the lesser of the two evils, and to be pre- 
ferred when it can be obtained. 


B. When the Bond of a Valid Marriage Still Binds 


But when the bond of a valid marriage remains, may the 
local Ordinary ever grant permission to a Catholic to seek a 
civil divorce? This question has been a burning issue since 
the time of the Protestant Reformation, and particularly since 
the time of the French Revolution, when the modern states 
began to usurp the authority of the Church on this matter.” 


Particular Responses of the Holy See 


Some of the older theologians and canonists held that the 
granting of a civil divorce was so evil in itself, and so deva- 
stating in its effects on the morals of the consorts, the fami- 
lies, and the states involved, that it was never licit for Cath- 


8 Gasparri, De Matrimonio, (ed. 1932), II, n. 1307; Noldin, Summa Theo- 
logiae Moralis, III, n. 672; Payen, De M atrimonio, III, n. 2514. 


79 Wernz-Vidal, Ius Canonicum, V, n. 707. 
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olics to approach the civil courts for a civil divorce.®° Several 
of the Bishops of France and Belgium, at the latter part of the 
last century and during the early part of the present century, 
submitted cases to the Holy See requesting permission for 
Catholics to seek a civil divorce. In all these cases the Cath- 
olic petitioner had already been granted a permanent sepa- 
ration from his spouse because of the sole canonical reason for 
which such a separation is granted, namely, adultery. In all 
these cases, also, the Catholic petitioner had solemnly prom- 
ised that he would never attempt another union while his true 
spouse still lived. In all these cases the reason given for 
seeking the permission was the protection of the civil rights 
of the Catholic. The first case was the case of a woman who 
sought a government position in order to earn her livelihood. 
The government of France at that time would not grant this 
position to the woman unless she were civilly divorced from 
her husband. The Sacred Penitentiary, on January 5th, 1887, 
replied: 


“ Mulieri poenitenti, in casu, nihi! aliud esse consulendum, 
nisi ut a petendo divortio sub gravi se abstineat.” 


Four years later, on January 14th, 1891, the Sacred Penitenti- 
ary refused to grant this permission to another woman who 
sought it “ ad damna gravissima avertenda.” Another woman, 
who sought permission to obtain a civil divorce in order that 
she might provide for the temporal and religious education of 
her orphaned granddaughter, was told by the Sacred Peni- 
tentiary, on June 3rd, 1891: 


“ Petitam licentiam concedi non posse.” 


Later a Catholic man sought this permission in order to pre- 
vent his adulterous wife from obtaining a portion of his prop- 
erty. On January 30th, 1892, the Sacred Penitentiary replied: 


“ Orator consulat probatos auctores.” *? 


80 Bucceroni, Casus Conscientiae, Vol. II (ed. 1900), 100; Gasparri, De 
Matrimonio, (ed. 1904), II, n. 1554. 

81 All these cases may be found in most of the authors who treat this matter 
(cf. Cappello, De Sacramentis, III, n. 835; Gasparri, De Matrimonio, [ed. 1932], 
II, nn. 1307-1325.). 
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Finally a case was presented to the Supreme Sacred Congrega- 
tion of the Holy Office in which the question was asked 
whether a woman could be permitted to seek a civil divorce 
“ob gravissimas causas?” On August 6th, 1906, the Holy 
Office replied: 


“ Attentis peculiaribus circumstantiis in casu concurrentibus, 
permitti posse, dummodo mulier oratrix coram Ordinario vel 
eius delegato ac duobus testibus, etiam iureiurando, declaret se 
matrimoniale vinculum nullatenus abrimpere, sed tantummodo 
a civilis ritus oneribus exsolvi velle; remoto scandalo quo 
meliori iudicio Episcopi fieri potest.” ** 


General Conclusions from Responses of the Holy See 


According to Gasparri, the Sacred Penitentiary has accepted 
this norm and has followed it since 1906.°* I have been unable 
to find any more recent pronouncement of the Holy See on 
this matter, although I know of one particular case in 1945 in 
which the Holy Office replied in the selfsame words as quoted 
above in the response of August 6th, 1906. 

Taking these private responses of the Holy See as a guide 
and reading them in the light of the doctrinal and juridical 
position of the Church, we may conclude: 


1) That the granting and obtaining of a civil divorce is not, 
in itself, intrinsically evil, as some of the older canonists and 
theologians maintained, for, if it were, the Holy See would 
never have permitted it even in one case; 

2) That, since the Holy See has refused permission for a 
Catholic to seek a civil divorce in every case which has been 
published save one, and since in that one case the circumstances 
and the motivating reason for the permission were not ex- 
plained (except to state that they were most weighty), it would 
seem that we must proceed with the utmost caution in this 
matter, for seldom will we have any more deserving cases than 
those already refused this permission by the Holy See; 


82 Gasparri, De Matrimonio, (ed. 1932), IT, n. 1324. 
83 Loc. cit. 
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3) That we must not be too much swayed by the fact that 
the Catholic may suffer material loss if denied this permission, 
for the denial by the Holy See in the cases mentioned above 
undoubtedly worked great hardship on the Catholics involved, 
and it must be remembered that it is sometimes necessary for 
a Catholic to suffer material loss in his private affairs in order 
to avoid doing greater harm to the public good. 


These general conclusions being posited, let us now examine, 
in more detail, the question whether, and under what condi- 
tions, an Ordinary may permit a Catholic to seek a civil 
divorce while the bond of a valid marriage remains. 


Opinions of Canonists and Theologians 


Most modern authors, writing since the Holy Office granted 
that one permission in the particular case in 1906, have as- 
sumed that the policy of the Church has become less severe 
on this matter (an assumption which is hardly warranted, I 
would think, when based on only one private response in a 
particular case).8* Many of these authors express rather lax 
opinions, and the treatment which almost all of them give to 
this subject is vague, confusing, and generally unsatisfactory.®*° 

Many argue that sinve, in most countries, no other way can 
be found under the civil law to protect the property rights, and 
other civil effects flowing from the marriage bond, a Catholic 
must not be deprived of this protection and therefore should 
be given the permission to obtain a civil divorce even while 
the bond of a valid marriage remains. This argument in vari- 
ous forms is the principal reason offered by those who advo- 
cate granting permission to Catholics to seek a civil divorce.*® 
In reply to this argument we must state, in the first place, that 
in this country it is not always true that the sole means of 


84 Gasparri, De Matrimonio, (ed. 1932), Ii, nn. 1324-1325; Cappello, De 
Sacramentis, III, nn. 837-838; Noldin, Summa Theologiae Moralis, III, nn. 
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Wernz-Vidal, Jus Canonicum, V, nn. 706-712; Payen, De Matrimomo, III, nn. 
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protecting the civil rights of a Catholic is by obtaining a civil 
divorce, for sometimes the property rights of a Catholic can 
be safeguarded equally well by permitting him to obtain a 
separation a mensa et toro manente vinculo from the civil 
courts, after he has been granted an ecclesiastical decree of 
permanent separation.*’ At other times a private agreement 
or property settlement can be arranged between estranged 
spouses which, I am informed, is enforceable in civil law in 
every state. At other times the Catholic may so dispose of his 
property while still living that it will not fall into the hands 
of an unworthy consort at his death. Therefore it is not al- 
ways true that the sole means of protecting the property rights 
of a Catholic is by permitting him to obtain a civil divorce. 
In the second place, not every separated spouse has a strict 
right in justice to the protection of the civil law for his prop- 
erty, but only he who is the innocent spouse of an adulterous 
consort, for only he has the right to break permanently “ the 
communion of conjugal life” which is a mutual sharing in 
each other’s possessions.®* Thirdly, even when a Catholic has 
the right to the protection of the civil law over his property, 


87In only two states (viz., Florida and West Virginia) the granting of a 
separation from bed and board manente vinculo by judicial decree is pro- 
hibited by law. But even in these two states an innocent wife, having an 
adulterous husband and living apart from him, may obtain financial support 
from him by judicial decree without seeking a civil divorce. In eleven other 
states (viz., Connecticut, Idaho, Illinois, Iowa, Mississippi, Missouri, Nevada, 
Oregon, Texas, Washington and Wyoming) there is no positive legislation with 
regard to separation from bed and board manente vinculo by judicial decree, 
although in four of these states (viz., Illinois, Iowa, Oregon and Wyoming) 
it is explicitly stated that a wife may sue for financial support without seeking 
a civil divorce. In seven other states (viz., Arizona, Colorado, Kansas, Minn- 
esota, Ohio, Pennsylvania and South Dakota) a separation from bed and board 
manente vinculo by judicial decree may be obtained only by the wife. In the 
remaining twenty-eight states of the union (and in the District of Columbia) 
a separation from bed and board manente vinculo by judicial decree may be 
obtained by either party and for causes which generally correspond with the 
causes enumerated in Canons 1129 to 1131 of the Code (Cf. Alford, Jus Civile 
Matrimomale in Statibus Foederatis Americae Septentrionalis cum Iure Can- 
onico Comparatum (Romae: Anonima Libraria Cattolica Italiana, 1938), n. 453 
& Appendix. 
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and even when this protection can be obtained only by per- 
mitting him to seek a civil divorce, this reason is a good of its 
nature private, so that his private good must be weighed 
against the public good and the harm done to the public order 
by civil divorce. Viewed in this light, it would seem that this 
reason in itself cannot be considered as proportionate to the 
public evil of divorce, and therefore this reason alone would 
appear to be theologically insufficient to permit a Catholic to 
seek a civil divorce.*® The argument, therefore, that a Cath- 
olic must not be deprived of the protection of the civil law 
over his property, is not as decisive and as compelling as many 
would have us believe, but it is rather only one aspect of a 
complex problem and to my mind not the most important 
aspect. 

Others argue that every Catholic knows that the civil court 
cannot dissolve the bond of marriage, and that when a Cath- 
olic obtains a civil divorce, solely to protect the mere civil ef- 
fects of the bond, he is doing nothing contrary to the law of 
the Church, since Canons 1016 and 1961 acknowledge the 
competence of the civil law over the mere civil effects of the 
bond. The granting and obtaining of a civil divorce, there- 
fore, is an indifferent act. This argument, I think, is unreal- 
istic and does not take into account the secularist mentality 
which is so general today, and the effect that the widespread 
granting of civil divorce is having on Catholics. I think that 
a consideration of the subsequent actions of many Catholics 
who have obtained a civil divorce, which we have described 
above, is the best answer to this argument, for, as we have 
noted above, very many, if not most of them, eventually enter 
an adulterous union. Furthermore, it can hardly be denied 
that the impression is growing stronger each day, even among 
Catholics, that the State has the right to dissolve the marriage 
bond, and the action of a Catholic in obtaining a civil divorce, 
even if only for its civil effects, fosters and strengthens this 
false impression. Moreover, this action fosters and strengthens 
the perverted notion that the State has sole and exclusive 


89 Gasparri, De Matrimonio, (ed. 1932), II, n. 1311; Genicot-Salsmans, 
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jurisdiction over the marriages of all of its citizens, and that 
the Church has authority merely to “ bless” a marriage. The 
prevalence of this perverted idea, I think, can be judged by 
the number of Catholics who go through only a civil ceremony 
of marriage, and by the number of single Catholics who be- 
- come involved with divorced non-Catholics * and eventually 
live with them in adulterous unions after only a civil cere- 
mony. Such people insist that they are married, although 
their marriage is not “blessed.” This secularist mentality 
with regard to marriage seems to be growing quite rapidly 
among American Catholics and the obtaining of a civil divorce 
by a Catholic, even if it is done only to safeguard his civil 
rights, confirms and corroborates this false and perverted con- 
cept. For these reasons I do not believe that the argument to 
the effect that Catholics know that the civil courts cannot dis- 
solve the bond of marriage is realistic or valid, for it fails to 
take into account the evil effect the granting of a civil divorce 
has on the individual Catholic (who is then gravely tempted 
to commit public adultery) and it ignores the harmful effect 
the granting of a civil divorce has on other Catholics as noted 
above. 

Others offer a similar argument to the effect that a civil di- 
vorce merely breaks the civil bond of marriage and its con- 
sequent civil effects, but does not break the real bond as every 
Catholic knows.** In reply we need only point to the teaching 
of both Leo XIII and Pius XI to the effect that there is no 
such thing as a civil contract or civil bond of marriage. There 
is only the natural contract and the natural bond, or the sac- 
ramental contract and the sacramental bond, both of which are 
per se indissoluble by divine law, and neither of which is sub- 
ject to dissolution by the civil authority.” 


90 The Supreme Court of the United States, in the case of Williams v. North 
Carolina, (May 21, 1945), in its decision estimates that there are approximately 
5,000,000 divorced persons now living in the United States (Cf. Catholic Action, 
November, 1945, p. 11). 

91 Ballerini-Palmieri, Opus Morale Theologicum, VI, nn. 521-524. 
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Other more pragmatic arguments are offered by those who 
advocate freely allowing Catholics to seek a civil divorce. One 
is that the Holy See knows that many Catholics are obtaining 
civil divorces and has made no direct prohibition and has is- 
sued no general decree on the matter, thereby tolerating the 
situation.** By such reasoning, I think, almost any abuse, and 
practically every crime, could be justified. Another pragmatic 
argument for this position is that the Church in this country 
places itself in danger of being sued in the civil courts for 
alienation of affection, or for interference in the business of 
the State, if it insists upon passing judgment on the validity 
of a marriage, or dissolving the natural or unconsummated 
bond, before the State has issued a civil divorce. I do not 
think it is necessary to answer this cowardly plea to abandon 
the juridical position of the Church merely because there is 
danger of conflict with a civil law. However, I might state 
that I think the danger of such a contest, in a practical case, 
is extremely remote. 

Finally, most practical canonists in this country seem to 
take the position, that the matter is doubtful, and, inasmuch 
as there is no definite prohibition by the Holy See, a Bishop in 
this country may: dispense from the law of the Third Plenary 
Council of Baltimore and permit a Catholic to seek a civil di- 
vorce to protect his property rights, even while the bond of a 
valid marriage still exists. 


Opinion of the Author 


I cannot say that I agree with this position. To my mind 
the matter is not doubtful. The juridical position of the 
Church is clear, viz. that the civil authority is utterly and ab- 
solutely incompetent to dissolve the bond of marriage existing 
between any man and woman, whether baptized or unbap- 
tized, and when it attempts to do so, it violates the law of 
God, usurps the jurisdiction of the Church, and its action is 


93 Cappello, De Sacramentis, III, n. 837; Wernz-Vidal, Ius Canonicum, V, 
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juridically null and void. To permit a Catholic to seek a civil 
divorce, even if only to protect his property rights, forces 
Catholics to acknowledge the right of the State to dissolve 
the marriage bond and gives rise to a growing secularism 
among Catholics relative to marriage, and places these civilly 
divorced Catholics in the proximate occasion of sin. The re- 
sults of following this policy of indecision and confused think- 
ing are evident in the appalling conditions existing in our 
country today, and unless a definite and unified stand is taken 
on this matter with regard to Catholics, these conditions will 
undoubtedly grow worse, and many more souls will be lost to 
Christ and to His Church. Therefore, I conclude with cer- 
tainty that a Catholic may not be granted permission to seek 
a civil divorce, even if only for the protection of his property 
rights, at least until the following conditions are verified: 


1) The Catholic can obtain the protection of the civil law for his 
property in no other way. 


2) The Catholic has an indubitable right in justice to the protec- 
tion of the civil law for his property. This right to the protection 
of the civil law can only be considered indubitable after he has ob- 
tained an ecclesiastical decree of permanent separation from his 
adulterous spouse, for only then can he be considered to have a “ just 
cause ” for permanently severing the “ communion of conjugal life ” 
which is the mutual sharing in each other’s possessions. If only a 
temporary ecclesiastical separation, even for an indefinite period, 
has been decreed, the obligation remains to resume cohabitation and 
common life as soon as the cause ceases because of which a temporary 
separation was granted. To permit a Catholic to seek a civil divorce 
in these circumstances would be unjust to the other consort for this 
would be denying permanently to the other spouse his right to share 
in their community of goods, whereas the reason present justifies 
only a temporary denial. Moreover, as practical experience proves, 
a civil divorce would create a serious obstacle to the resumption of 
common life after the cause had ceased for which the temporary 
separation was granted. The granting of a permanent ecclesiastical 
separation would seem to be a conditio sine qua non to the granting 
of permission to seek a civil divorce for another reason also, for only 
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by doing so can we maintain, in a practical case, the right of the 
Church to sole and exclusive jurisdiction over the marriage bond of 
baptized persons, and bring out the reality of the assertion that the 
civil divorce is sought only to protect the merely civil effects of the 
contract. Therefore, it seems clear that a Catholic has not the right 
to the protection of the civil law for his property and may not seek 
a civil divorce unless he has received an ecclesiastical decree of 
permanent separation. 


3) There must be present a cause which is proportionate to the 
evil before a Catholic may be permitted to obtain a civil divorce, 
even if only to protect his civil rights. Since the evil of civil divorce 
is an evil of the public order, as well as private, the cause must be 
one of the public or supernatural order, if it is to be considered as 
proportionate to the evil. Therefore, it would seem that the pro- 
tection of the property rights of a Catholic, in itself, is not sufficient 
cause to permit him to seek a civil divorce. 


4) The Catholic must declare, under oath and before the Ordinary 
or his delegate and two witnesses, that he does not recognize the 
authority of the State to dissolve the bond of marriage, and that he 
is seeking this civil divorce merely for the civil effects which will 
follow and to which he has a right. Only thus can the sole and ex- 
clusive competence of the Church over the bond of marriage of bap- 
tized persons be upheld hefore this Catholic, and before Catholics in 
general. 


5) The Catholic must selemnly promise that he will not attempt 
another union during the lifetime of his true spouse, and that he will 
do his utmost to preserve perfect chastity. Only thus can the serious 
character of this obligation be impressed upon him, and only thus, it 
would seem, can he be made aware of the proximate danger of incon- 
tinence which the obtaining of a civil divorce brings upon him. 


6) No scandal will rise from the granting of permission to this 
Catholic to seek a civil divorce, in view of all of the circumstances 
of the case. 


94 It would seem that the probability or even the certainty that his consort 
will attempt an adulterous and bigamous union, after a Catholic obtains a civil 
divorce, need not be taken into consideration, in determining whether or not 
to permit a Catholic to obtain a civil divorce, because all authors rightly main- 
tain that an innocent spouse is not responsible for the future sins of a consort 
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It seems certain that only after all six of these conditions have 
been verified, in a particular case, may an Ordinary even con- 
sider granting permission to a Catholic to seek a civil divorce. 
But after these conditions are verified it might still be doubted 
that an Ordinary may grant permission to a Catholic to seek 
a civil divorce, for, although de iure, as the guardian of the 
public and private morals of those committed to his care, he 
would seem to have the right to grant this permission by vir- 
tue of his office, yet, de facto, he would hardly ever be pre- 
sented with a case more deserving of the permission to seek a 
civil divorce for its civil effects than has already been refused 
by the Holy See, as noted above. Therefore, it would seem to 
be more prudent for the Ordinary, even when the conditions 
mentioned above have been verified in a particular case, to 
refer the matter to the Holy See, especially since, in the one 
published case allowed by the Holy See, the circumstances of 
the case and the reasons for granting the permission were not 
made known, so that we are without criteria for judging what 
the Holy See regards as ‘most weighty circumstances and 
reasons.” 

If these conclusions appear to be too severe, at least it must 
be admitted that they seem to be demanded by the laws of 
logic as well as the rules of moral theology and canonical juris- 
prudence. If they will work a hardship in the case of many 
Catholics who have unworthy consorts, perhaps that is the 
price which must be paid to protect the divinely decreed in- 
dissolubility of Christian Marriage. If this appears to be a 
“hard saying,” it must be remembered that the reward 


who is dismissed for the crime of adultery. So also it would seem that a 
Catholic, who has been permanently separated from his spouse by ecclesiastical 
decree because of the crime of adultery, and in whose case the other conditions 
mentioned above are verified, would not be responsible for the future sin of 
his guilty consort even if the Catholic foresees that after he obtains a civil 
divorce his spouse will attempt another union. Cf. Cappello, De Sacramentis, 
III, n. 827; Gasparri, De Matrimonio, (ed. 1932), II, n. 1174; Genicot-Sals- 
mans, Instttutiones Theologiae Moralis, II, n. 556; Noldin, Summa Theologiae 
Morals, II, n. 670; Lehmkuhl, Theologia M oralis, II, n. 712; St. Alphonsus 
Theologia Moralis, Lib. VI, n. 969. 
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promised to those willing to pay the price, is an eternity of 
happiness. 

The key to the control of the divorce evil among Catholics, 
therefore would seem to be the enforcement of the strict disci- 
pline of the Holy See with regard to the separation of con- 
sorts. If Catholics were made to realize that they were not 
permitted even to separate on their own authority (except in 
the rare cases mentioned in the law), and if Catholics were 
made to realize that they could not approach the civil courts 
even to seek a decree of separation until after the Church had 
granted a decree of separation for a just cause, the number of 
Catholics seeking a civil divorce would be greatly reduced. Of 
course this presupposes that the necessary canonical machin- 
ery in the Episcopal Curia has been set up for the handling 
of separation problems. 


OBLIGATIONS OF CATHOLICS BASED ON STATUS 
A. Obligation of Catholic Consorts 


It is evident, therefore, that Catholics may not approach 
the civil courts seeking a civil divorce while the bond of a valid 
marriage still binds them (even if they wish to do this solely 
for the purpose of obtaining the protection of the civil law for 
their property rights) without the permission of the Holy See, 
or, at least, of the local Ordinary. It seems certain also that 
this permission cannot be granted to them unless the six con- 
ditions, noted above, have been verified. 


B. Obligation of Catholic Lawyers 


As noted above, the lawyer is juridically the same person as 
his client, so that if it is lawful for the client to seek a civil di- 
vorce it is lawful for the attorney to act in his behalf. 

When it is not lawful for the client to seek the divorce, the 
Catholic lawyer may cooperate with him only under the same 
conditions as mentioned above, viz.: 


1) His cooperation must not be formal but only material 
cooperation; i. e., he must not approve of the evil action of his 
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client, and he must do everything possible to dissuade him 
from instituting this action; failing in this, he must explain 
to him that the civil divorce does not really dissolve the bond 
of marriage which exists between him and his consort. 

2) A most grave reason must exist which is proportionate 
to the evil of divorce. As explained above, this must be a rea- 
son of the public or supernatural order to be proportionate to 
this great public evil.®° 


In the light of these principles it would seem that only in a 
most rare instance, as one modern theologian states, would a 
Catholic lawyer be justified in representing a client who is il- 
licitly seeking a civil divorce.®** Catholic lawyers therefore 
must refrain from this practice generally for, as Leo XIII 
states, “ It is not lawful to follow one line of conduct in private 
and another in public, respecting privately the authority of 
the Church but publicly rejecting it.” °” 


C. Obligation of Catholic Judges 


It is evident that a Catholic judge of the civil court, even 
though incompetent to do so, may grant a civil divorce to one 
whose marriage is null, or whose marriage has been dissolved 
by the Holy See, or whose marriage can be dissolved by the 
use of the Pauline Privilege, for, in these cases, he is not at- 
tempting to break the bond of marriage or participating in a 
violation of the Divine Law.** But if the plaintiff seeking the 


95 Gasparri, De Matrimonio, (ed. 1932), II, nn. 1310-1311; Genicot-Salsmans, 
Institutiones Theologiae Moralis, II, n. 562. It must be noted that these 
conditions apply even when the client is not a Catholic, as long as he is validly 
married, for the State is incompetent to dissolve the bond of any valid 
marriage. 


96 Genicot-Salsmans, loc. cit. It must be noted, however, that the Holy See 
has declared that “it can be tolerated” that a Catholic lawyer act in behalf 
of the defendant in a civil divorce action when the defendant is opposing the 
petition for the civil divorce (Cf. S. C. Holy Office, May 22, 1860, quoted by 
Gasparri, De Matrimonio, II [ed. 1932], n. 1312). 

97 Leo XIII, encycl. “Immortale Dei”, 1 nov. 1885—A.S.S., XVIII (1886), 
161-180. 

98 Gasparri, De Matrimonio, (ed. 1932), II, nn. 1310-1311 ; Genicot-Salsmans, 


Institutiones Theologiae Moralis, II, n. 562; Noldin, Summa Theologiae Mor- 
alis, III, n. 673. 
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civil divorce is validly married, a Catholic judge of the civil 
court may cooperate in this evil action only on the two con- 
ditions mentioned above, viz.: 


1) His cocperation is not formal but only material coopera- 
tion, 1. e., he does not approve of the evil action of the plaintiff, 
and he does everything possible to dissuade him from institu- 
ting this action; failing in this, he must explain to him that the 
decree of the civil court does not really dissolve the bond of 
marriage but merely frees him from the civil effects of the con- 
tract. From the decrees of the Holy See on the question of per- 
mitting a Catholic judge to act in such cases, it would seem 
that the Holy See would oblige the judge thus openly to profess 
his faith in each individual case.° 

2) A most grave reason exists which is proportionate to the 
evil of divorce. As noted above, this must be a reason of the 
public or supernatural order. As also noted above, in the case 
of Catholic judges of the civil courts, this proportionately grave 
reason is almost always present, for, if all Catholic judges were 
forced to resign their posts or were unable to accept judicial 
office, a grave and public harm would be done to both the 
Church and State.1 


D. Obligation of Catholic Priests 


The first obligation of Catholic priests in this matter would 
seem to be to present a united front so that all priests every- 
where will give the same information to Catholics every- 
where, viz., that they may not seek a civil divorce without the 
explicit permission of the Holy See, or at least of the local 
Ordinary, and that, if they do so, even if only for the civil 
effects and without any intention of attempting an adulterous 
union, they commit a grave sin. This is explicitly stated in the 


99 Gasparri, De Matrimonio, (ed. 1932), II, nn. 1310-1311; Cappello, De 
Sacramentis, III, n. 836. 

100 Gasparri, loc. cit.; Noldin, Summa Theologiae Moralis, II, n. 673; Geni- 
cot-Salsmans, Institutiones Theologiae Moralis, II, n. 562.- It must also be 
noted here that these conditions must be verified even when the parties seeking 
a civil divorce are not Catholics, as long as they are validly married, for the 
State is incompetent to dissolve any valid marriage. 
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Decrees of the Third Plenary Council of Baltimore and is 
therefore the law for this country.*” 

The second obligation would seem to be to instruct Cath- 
olic lawyers and judges of the civil courts on their obligations 
in this matter. 

The third obligation would seem to be to work for the re- 
vision of civil legislation in their own community, so that the 
civil legislation in the various states will be brought more and 
more into conformity with the law of the Church. 


DIFFICULTIES ARISING FROM CIVIL LEGISLATION 


It is obviously impossible to examine into all of the dif- 
ficulties which may arise due to the varying legislation of the 
forty-eight states on marriage and divorce. It is equally im- 
possible to attempt to offer a solution of the many practical 
problems which may present themselves. However, I would 
like to conclude this paper with the proposal that we work 
toward the accomplishment of two objectives relative to the 
civil law. 

The first is to seek to have the legislature of each state 
recognize and attach the same juridical effects to a separation 
a mensa et toro manente vinculo as are attached to the de- 
cree of civil divorce (mutatis mutandis). Thus Catholics who 
have been permanently separated by ecclesiastical decree 
would be enabled to obtain the same protection for their civil 
and property rights by obtaining a civil decree of separation 
a mensa et toro manente vinculo as they would if they had ob- 
tained a decree of civil divorce. 

Secondly, I would suggest that the legislature of each state 
be urged to recognize adultery as a cause for separation a 
mensa et toro manente vinculo, so that a Catholic, after ob- 
taining an ecclesiastical decree of permanent separation for 
this crime, may be permitted to obtain a civil deeree of sepa- 
ration for this same cause to protect his civil and property 


101 Acta et Decreta Concilit Plenarii Baltimorensis Tertii, n. 124; Barrett, 


A Comparative Study of the Third Plenary Council of Baltimore and the 
Code, p. 184. 
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rights. I understand that in some states adultery is not a cause 
for separation but only for divorce.’°? This situation enables 


102Tn the following states separation from bed and board may not be 
obtained explicitly for adultery, although such a separation may be obtained 
for other less serious causes (adultery may be used, e.g., as a source of mental 
cruelty) : 
Maine 
Maryland 
Michigan 
Minnesota (only in favor of the wife) 
Nebraska 
New York 
North Carolina 
‘Tennessee 
Utah 
Virginia 
Wisconsin 
In the following states separation from bed and board may be obtained 
by judicial decree explicitly because of adultery: 


Alabama 

Arizona (only in favor of the wife) 

Arkansas 

California 

Colorado (only in favor of the wife) 

Delaware 

Georgia 

Indiana 

Iowa (no causes for separation a mensa et toro 
manente vinculo are stated in the law but it 

- would seem certain that such a separation could 
be obtained because of adultery) 

Kansas (only in favor of the wife) 

Kentucky (All the causes for separation a mensa et toro 
manente vinculo are left to the discretion of 
the courts. It would seem certain, therefore, 
that such a separation would be granted be- 
cause of adultery) 

Louisiana 

Massachusetts (Separation a mensa et toro manente vinculo 
may be granted to either a husband or a wife 
who, having a just cause [it would seem that 
adultery would be a just cause] is living sepa- 
rately from his or her consort) 

Montana 


New Hampshire 
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, an adulterous and malicious consort, after his Catholic spouse 
has been legitimately and permanently separated because of 


New Jersey 
New Mexico 
North Dakota 
Ohio 
Oklahoma 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 


Vermont 
District of Columbia 


(only in favor of the wife) 


(only in favor of the wife) 


(All causes for separation a mensa et toro 
manente vinculo are left to the discretion of 


the Court. It would seem certain, therefore, 
that such a separation could be obtained at 
least by the wife because of the adultery of 
her husband) 


The legislation in the remaining states on this point summarily is as 


follows: 


A. Connecticut 
Idaho 
Tilinois 
Mississippi 
Missouri 
Nevada 
Oregon 
Texas 
Washington 
Wyoming 


B. Florida 


C. West Virginia 


No legislation regarding separation a mensa et 
toro manente vinculo 


Separation a mensa et toro manente vinculo 
cannot be granted by judicial decree, but a 
wife, who is not adulterous and living apart 
from her husband and having ground for a civil 
divorce from him (viz., adultery of husband), 
may obtain alimony without seeking a divorce. 


Since 1935 separation a mensa et toro manente 
vinculo has been abolished in the law, but a 
wife, having an adulterous husband and living 
apart from him, may bring an action for sepa- 
rate maintenance. 


(Cf. Alford, Jus Civile Matrimoniale in Statibus Foederatis Americae 
Septentrionalis cum Jure Canonico Camparatum. Appendix). 
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his adultery, and has obtained a civil decree of separation a 
mensa et toro manente vinculo on a less serious ground than 
adultery, (e.g. mental cruelty), to move to another state, and, 
having established a domicile there, obtain a civil divorce 
(e.g. on the basis of desertion), thus voiding any property set- 
tlement or financial support to which he was obliged under the 
civil decree of separation obtained by his spouse. It is princi- 
pally for this reason, I am informed, that civil lawyers advise 
Catholic clients to seek a civil divorce rather than a civil sepa- 
ration from bed and board. But if a Catholic could obtain a 
civil separation decree explicitly for adultery, then it would 
seem that no other court in another state would dare to grant 
a civil divorce on any less serious charge, and the original civil 
decree of separation would retain its force. 

If both of these proposals were accomplished most of the 
difficulties, arising from civil legislation, which now are alleged 
as reasons for permitting Catholics to obtain a civil divorce, 
would be eliminated, and there would be no reason for a Cath- 
olic to seek a civil divorce, except a sinful intention to attempt 
an adulterous and bigamous union. Thus Catholics would 
' condemn themselves in the eyes of their fellow Catholics by 
obtaining a civil divorce, for all would know that they in- 
tended to become public adulterers. Thus, too, Catholics who 
were legitimately and permanently separated from their con- 
sorts by ecclesiastical decree, could obtain the protection of 
the civil law for their property rights by being given permis- 

sion to obtain a civil decree of separation from bed and board, 
~ manente vinculo, for its civil effects. Thus, too, Catholics would 
no longer be forced to recognize the usurped authority of the 
State over the bond of Christian Marriage, and no longer be 
forced to cooperate with the State in its attempted violation 
of the Divine Law. This would strike a deathblow, I think, 
at the growing secularist mentality relative to marriage among 
Catholics, and effectively vindicate the asserted sole and ex- 
clusive authority of the Church over the bond of Christian 
Marriage. Finally separated Catholics could no longer regard 
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themselves as even civilly free to attempt another union and 
thus the temptation to attempt another union would be con- 
siderably weakened. Thus perhaps the number of Catholics 
being lost to the Church and to Christ through this plague of 
civil divorce would be substantially reduced and we would be 
taking the first steps toward the extirpation of this disease 
which is devastating the family, demolishing the home, under- 
mining the moral stability of our country and destroying 1m- 
mortal souls. 
JAMES P. KELLY 
New York City 


Divorce BY PROXY. 


“The State recognizes the family as the foundation stone of social order 
and has an interest in the marital status, its continuance and its dissolution. 
.... The contract of marriage cannot be dissolved upon the whim or caprice, 
or by the consent or collusion, of the contracting parties. ... . Only for the 
grave causes recognized and sanctioned by law, can the marriage be dissolved. 
The parties to such an action have not the right to control procedure as in 
other civil actions... .. The weight of authority would seem to be that a 
suit for divorce must be regarded as one which is so strictly personal that it 
cannot be maintained at the pleasure of a guardian or committee of an 
alleged insane spouse. It was the privilege of the wife, as the allegedly 
aggrieved party, to decline to seek a divorce, and regardless of the motives 
behind her attitude it was not within the province of her counsel, her guar- 
dian or the court to force a divorce upon her.” These words were spoken by 
a court in Los Angeles reversing a Superior Court judgment which had granted 
a woman a divorce, not wanted by her, but sought in a cross-complaint to a 
divorce action filed by her husband. The court granting the divorce denied 
her request to be permitted to withdraw the cross-complaint, which had 
actually been filed for her by her attorney, who had obtained appointment 
as her guardian for the purposes of the suit on the basis of her incompetence. 


THE MEANING OF “ AEQUITAS ”, 
“AEQUUS ” AND “AEQUE ” IN 
THE CODE OF CANON LAW 


T is obvious, of course, to students of Canon Law that the 
terms used in the canons are not always taken uni- 
vocally. This cannot be avoided where the term itself is 

equivocal. An example of this can be found in the term “ can- 
on” in canon 15421 where it has no reference at all to the text 
of a law which is the more frequent use of this term. Nor can 
any legitimate criticism be made when a term is employed in 
the several related meanings which the dictionary or usage 
supply. But it is necessary to know what precise meaning the 
term carries in the separate canons. Proper interpretation of 
law demands that the exact shade of meaning be discovered. 
So much revolves around the actual meaning of a text of the 
law long before the context is investigated that if the precise 
meaning of a term is not determined the context will not 
normally offer much assistance. Although according to canon 
18 ? text and context go together as primary rules for the inter- 
pretation of Canon Law, there is a vast difference between 
these rules. The context can never overturn the clear and def- 
inite meaning of a term, but it can, at times, limit the exten- 
sion of a term. This is the basic argument upon which rests 
the contention of canonists who deny that dominative precepts 
are contained in canon 24.? Since the context of the law where 
canon 24 is located refers to jurisdiction, the conclusion is 
drawn that jurisdictional precepts alone are meant in canon 


1§1. “....emphyteuta nequit canonem redimere, etc.” §2. “....exigatur 
cautio pro solutione canonis, etc.” 

2“Teges ecclesiasticae intelligendae sunt secundum propriam verborum sig- 
nificationem in textu et contextu consideratam.” 

3 Cf, e.g. Van Hove, De Legibus Ecclesiasticis (Mechliniae-Romae, 1930), 
p. 363; Vermeersch-Creusen, Vpitome Iuris Canonict (Mechliniae-Romae, 
1933), tom. 1, p. 128; Onclin, De territoriali vel personali legis indole (Gem- 
blaci, 1938), p. 364. 
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24, This is not the place to discuss this argument or to chal- 
lenge its validity, but it does indicate how the context of a 
law can be employed in its interpretation. 

Schmidt says correctly that the text and the context con- 
spire to convey the proper meaning of the words of the law 
and the intention of their author.* 

It remains, then, the fundamental rule to expound the text 
of the law which means to examine the precise meaning of 
terms. 

The meaning of terms must also at times be investigated in 
their possible moral significance. This is not always necessary, 
for many terms have only that moral significance which arises 
from their use in positive law. Other terms have moral sig- 
nificance independently of positive law. This must be discov- 
ered and expounded whenever such terms are found in posi- 
tive and, in this case, Canon Law. 

Perhaps, the most suitable terms to investigate in the way 
and for the purpose outlined are the terms “ aequitas,” 
“aequus”’ and “ aeque;”’ the second term to be considered in 
the three genders and in its substantive use. These terms are 
translated into English by such words as equity, justice, right, 
equal, properly, etc. None of these English equivalents have 
precisely the same meaning of the Latin terms. Even the 
word “ equity” fails to express the complete idea of the Latin 
term, although it closely approximates it and will be used fre- 
quently in this article. Here, however, it is not intended to 
supply, or even to offer, English equivalents of Latin terms 
but rather to investigate these Latin terms as actually used 
in The Code of Canon Law. Once the precise meaning of the 
term is found in the law, a single term in English can be found, 
or a collocation of terms or, perhaps if necessary, a circumlo- 
cution can be constructed to express an idea sufficiently. What 
is important is to know the exact meaning of the term as it is 
found in the pertinent canon. In this article whatever English 
term is best adapted to this canon will be employed. 


4The Principles of Authentic Interpretation in Canon 17 of the Code of 
Canon Law (Washington, 1941), p. 133. 
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With this in mind, the investigation of the terms “aequitas,” 
“aequus” and “aeque”’ can be made. After these terms are 
considered, respectively as a noun and as an adjective, the ad- 
verbial use of the concepts therein contained will be men- 
tioned. Finally, a word will be said about a clause used in the 
Code to convey at least an analogous idea. 


A. THE TERM “ AEQUITAS.” 


The term “ aequitas ” occurs six times in The Code of Can- 
on of Law. It is found in canons 20, 144, 192, § 3, 648, § 2, 
1455, 2° and 1833, 2°. The term occurs as an ablative absolute 
with the adjective “ naturali” and the participle “ servata ” in 
canons 144, 192, §3 and 6438, §2. It is found once in the 
ablative case as the object of the preposition “ cum” in canon 
20; once in the ablative case as the object of the preposition 
“ex” in canon 1455, 2°; and once in the accusative case as 
the object of the preposition “ad” in canon 1833, 2°. 

In most of these instances, while the fundamental idea is the 
same, there is some difference in the meaning of the term. 
Only in canons 144 and 192, §3 is the term used in exactly 
the same way, conveying exactly the same idea. This use will 
be examined first. | 

1) Canon 144 states the right of an Ordinary to recall a 
cleric to his own diocese. A just cause is demanded and nat- 
ural equity must be preserved. It is stated in this canon that 
absence from one’s own diocese occurred with proper permis- 
sion and did not entail excardination.® 

Canon 192, § 3 says that privation of a removable office can 
be determined by the Ordinary with any just cause. Prudence, 
of course, is expected but crime is not necessarily involved. 
Natural equity must be preserved.® 

Both in canon 144 and in canon 192, § 3 it is not sufficient 


5“ Qui cum licentia sui Ordinarii in aliam dioecesim transierit, suae dioecesi 
manens incardinatus, revocari potest, iusta de causa et naturali aequitate 
servata.” 

6“ Si de amovibili [officio agatur], privatio decerni ab Ordinario potest ex 
qualibet iusta causa, prudenti eius arbitrio, etiam citra delictum, naturali 
aequitate servata.” 
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that a just cause be at hand for the recall or the removal of a 
cleric. Both canons demand that equity be preserved in addi- 
tion to the presence of a just cause. The conclusion is inescap- 
able that if this equity cannot be preserved, the just cause 
should remain inoperative. If, in disregard of equity, the 
Ordinary should recall or remove a cleric, basis for legitimate 
recourse is at hand. 

The equity indicated in canons 144 and 192, $3 is not 
founded on the title of ordination but on the possession of an 
office or its equivalent. Hence, difficulties which may arise in 
the operation of these canons are not solved completely by the 
assignment of sufficient sustenance. This would adequately 
fulfill the obligation of canon 981, § 2,7 but here it is not a 
question merely of a cleric’s support, but also of compensation 
for what has been sacrificed. It is important to remember this. 
It is possible that a cleric has obtained an office in compliance 
with canon 981, § 2 in order that his support may be arranged 
with minimum indecorum. If the cleric loses this office and 
obtains an office of equal worth no real violation of equity ex- 
ists. But if the office from which he is removed is of greater 
worth, it is not equitable that he be reduced to the lower of- 
fice. It is, of course, difficult at times to determine with exact 
fairness what should be equitable. Neither canon 144 nor 
canon 192, §3 offers any suggestion or indicates a method 
whereby equity can be recognized and respected. Hence, the 
Ordinary is free to choose whatever he judges as sufficient re- 
compense for the loss of an office or its equivalent. If the cleric 
who has been recalled or who has been removed is dissatisfied 
he can have recourse to the Holy See. This right is openly 
recognized in canon 192, § 3.8 It is not however stated in canon 
144, But the fundamental principles of law would support 
an appeal. 


iy eK Sopa vn : : 

7“ Ordinarius presbytero, quem promoverit titulo servitil ecclesiae vel mis- 
sionis, debet beneficium vel officium vel subsidium ad congruam eiusdem 
sustentationem sufficiens, conferre.” 


8“. ...ab Ordinarii decreto datur recursus ad Sedem Apostolicam, sed in 


devolutivo tantum.” 
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The natural equity which is based not on the title of ordina- 
tion but on the possession of an office or its equivalent is re- 
duced by the commission of crime. Every effort, however, 
must be made that the cleric be made not to suffer beyond 
what he has deserved. The loss of office may be sufficient pun- 
ishment. Where this is not sufficient, additional punishment 
may be added. But in no case where the law does not permit 
loss of sustenance which is derived from the title of ordination 
is the cleric to be punished with this loss. The penalty of de- 
position entails such loss,® but this penalty is not to be applied 
except where the law indicates its application.’ In no way at 
all is this penalty involved in the normal operation of canons 
144 and 192, § 3. The recall of a cleric to his diocese or his re- 
moval from office without at least immediate and adequate 
compensation in virtue of his title of ordination is certainly 
contrary to the spirit of canons 144 and 192, § 3. The failure 
of equity here is obvious. 

It can be taken as a rule that whenever a cleric is recalled 
to his own diocese or is deprived of his office for crime, his 
rights in equity suffer. But it should also be taken as a rule 
that no punishment not contemplated in the law should be 
inflicted on the cleric. Equity is undoubtedly and seriously 
violated when undue punishments are inflicted. 

Equity demands that when a cleric is recalled to his own 
diocese or is removed from office without crime he should not 
suffer more than his recall or his removal entails. Whatever 
loss is thus incurred in the normal operation of canons 144 and 
192, §3 must be patiently suffered by the cleric, since his 
Ordinary is operating honestly and conscientiously and pru- 
dently according to law. It is definitely established in law 
that a cleric can be recalled to his diocese. As long as this law 
is not violated by the Ordinary no redress is possible. The 
same is true of removal from office. It is to be expected that 
occasionally some loss to the cleric involved will result from 


9 Cf. c. 2303, § 1. 
10 Cf. c. 2303, § 3. 
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the operation of canons 144 and 192, § 3. As long as this loss 
is not beyond what would be expected, the question of natural 
equity does not arise. When, however, the loss exceeds what 
would be normal, the question of equity does arise. 

It is interesting to see what recommendations are made by 
commentators on canons 144 and 192, § 3. 

Recall will be considered first, then removal from office. 

Coronata says that a cleric can be recalled provided he is 
offered sufficient sustenance.t Coronata adds in a footnote 
that a cleric should not be recalled if he is more useful to the 
diocese where he is actually working or if he can be supported 
in this diocese but not in his own.’ Augustine says that in 
canon 144 equity can mean nothing else than justice and fair- 
ness in determining conflicting claims.’* These conflicting 
claims, however, are viewed from the standpoint of the con- 
tending Ordinaries, not from the standpoint of the cleric and 
his own Ordinary.'* 

Cocchi says the necessity and utility of the diocese must be 
compared with the office of the cleric held in another diocese 
and at the same time consideration must be made of the cir- 
cumstances of person, time, place, inconvenience, etc.> Ojetti 
adds that damage to the cleric must not be disregarded. He 
mentions reasons of health, reputation and financial matters.2® 
Bouuart-Simenon practically repeat the words of Cocchi." 
Chelodi uses the same reasons as Ojetti.!§ 


11 Institutiones Iuris Canonici (Taurini, 1928), vol. I, p. 223. 
120. c., p. 228, footnote 5. 


13 A Commentary on the New Code of Canon Law (St. Louis, 1918), vol. I, 
p. 99. 


14Cf. S.C. C., Bismarkien et aliarum, January 31, 1913; Fontes 4364. 


15 Commentarium in Codicem Turis Cononici (Taurini Augustae, 1931), vol. 
II, p. 144. 


16 Commentarium in Codicem Turis Canonici (Romae, 1927), vol. III, pp 
170-171. "Fea 


17 Manuale Iuris Canonict (Gandae et Leodii, 1934), tom. I, p. 186. 
18 Jus de Personis (Trento, sine anno), pp. 199-200. 
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Bevilacqua * and Ferreres °° both mention that compensa- 
tion must be given to the cleric for what he has lost in the 
diocese where he is actually working. 

In regard to the removal of a cleric according to canon 192, 
§ 3, Cocchi cautions against arbitrary removal due to hate or 
malice or with dishonor and damage.” Cocchi demands that 
provision be made for the cleric who has been removed from 
office. Ojetti says that removal should be made carefully so 
that the reputation of the cleric does not suffer.2? Notable 
damage should not be incurred by the cleric nor his support 
put in jeopardy. This is also the statement of Chelodi.”* 

Augustine says that merit and previous service to the dio- 
cese should be taken into consideration.** Blat merely says 
that reason should dictate matters.” 

Maroto** implies that nothing is due to a cleric who has 
been deprived of his offiice without crime provided the right 
to support arising from his title of ordination is safe. Maroto 
_ says that a cleric deprived of office has no right to demand 
either a pension or another office. It is true that canon 192, 
§ 3 does not stipulate what is indicated by natural equity, but 
if no crime had been committed by the dispossessed cleric, 
equity demands some recompense for the sacrifice demanded. 
It is scarcely equitable to reduce a cleric to the minimum of 
sustenance when past facts entitle him to better consideration. 
Maroto’s opinion runs counter to statements and implications 
of other commentators. 

The footnotes to canons 144 and 192, § 8 are of little worth 
in determining the meaning of natural equity. 


19 De Episcopi seu Ordinarii ex novo Codice Canonico Juribus ac Obliga- 
ttonibus (Romae, 1921), p. 17. 

20 Institutiones Canonicae (Barcinone, 1917), tom. I, p. 107. 

21Q. c., vol. II, p. 214. 

22 QO. c., vol. IV, p. 138. 

23.0. c., p. 253. 

24 Q. c., vol II, p. 165. 

25 Commentarium textus Codicis Iuris Canonici (Romae, 1921), vol. I, p. 104. 

26 Institutiones Iuris Canonici (Romae, 1921), tom. I, p. 817. 
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Two footnotes are given as sources for the law of canon 144. 
One of these is a reply of the Sacred Congregation of Bishops 
and Regulars,” the other is a reply of the Sacred Congregation 
of the Council.** 

The reply of the Sacred Congregation of Bishops and Regu- 
lars, February 12, 1819, to the Bishop of Amelia recommended 
that a priest who had been recalled from the diocese of Todi 
should be given sufficient support. The reply of the Sacred 
Congregation as read in the Fontes does not state that the 
priest obtained an office in the diocese of Todi without his 
Bishop’s permission. This, however, is stated in Bizzarri’s col- 
lection of the decrees of this Sacred Congregation.*® The con- 
clusion must be that even if no permission had been obtained, 
sufficient provision must be made for the cleric who had been 
recalled. This reply of the Sacred Congregation, however, can- 
not be accurately cited as a source of the law of canon 144, 
for this canon legislates for those clerics who have obtained an 
office in another diocese with the permission of their Ordinary. 

A better discussion of natural equity can be found in the 
votum of Vidal regarding a decision of the Sacred Congrega- 
tion of the Council, January 31, 1913.°° In his opinion which 
discusses the recall and dismissal of clerics not properly in- 
cardinated under the decree “A primis,” July 20, 1898,*4 
Vidal illustrates the operation of natural equity. It is interest- 
ing to notice that Vidal made his representations in the event 
that the Sacred Congregation would declare the ineardinations 
in question invalid. This was not the decision of the Sacred 
Congregation, but Vidal’s observations retain their interest. 
With proper consideration these observations convey the con- 
cept of equity existing between contending Ordinaries. This 


27 Fontes, 1897. 
28 Fontes, 4270. 


29 Collectanea in usum Secretariae S.C. Episcoporum et Regularium (Romae, 
1885), p. 413. 


30 Fontes, 4364. 
31 Fontes, 4307. 
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consideration probably was the basis for Augustine’s view of 
natural equity mentioned earlier. 

Nor can the decision of the Sacred Congregation of the 
Council cited as a footnote to canon 144 be used in the inter- 
pretation of natural equity.** This decision refused to permit 
a cleric of the diocese of Ales in Sardinia to accept an office 
in Cagliari, also in Sardinia, without the permission of the 
Bishop of Ales. This decision, however, is extremely interest- 
ing in its discussion of the reasons why a cleric would desire 
to leave his diocese to find work elsewhere. It is also note- 
worthy in its citation of law empowering the Ordinary to re- 
call a cleric to his diocese.*? 

Two footnotes likewise are found under canon 192, § 3. One 
is a reference to a constitution of Pope Benedict XIV;** the 
other is a reply of the Sacred Congregation of the Consistory, 
June 28, 1915.*° 

The constitution of Pope Benedict XIV, in the paragraph 
cited, does not shed any light on the interpretation of natural 
equity. All that is contained there is a statement that Bishops 
and religious have equal right in matters of removal. 

Nor does the reply of the Sacred Congregation of the Con- 
sistory aid toward determining natural equity. This reply set- 
tled the point whether some parishes in the United States 
were removable. 

Some idea, however, of the determination of natural equity 
in providing for a dispossessed cleric can be found in the care 
which should be exercised in the provision for dispossessed 
pastors. There, according to the decree “ Maxima cura,” ** the 
Ordinary should strive to provide for the dispossessed pastor 


32§.C.C., Calaritana, January 29, 1887; Fontes, 4270. 


33 Conc. Trident., sess. xxiii, de ref., c. 16; S.C.C., in Nucerina, September 
5, 1818; Fontes, 3960; S.C.C., Reatina, January 26, 1833; Fontes, 4044. 


34 “ Firmandis”, November 6, 1744, $11; Fontes, 349. 


35 Fontes, 2090. This is the date found in the Fontes. The footnote gives 
January 28, 1915. 
36 August 20, 1910, Fontes, 2074, VII, can. 26, $1. 
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by transfer to another parish, or by assigning to him some of- 
fice or pension.’? Canon 2154, § 1 repeats the law of “ Maxima 
cura” and adds that a benefice can also be assigned to the 
cleric,?* provided he is a suitable candidate. 

There is no intention here to insist or even to suggest that 
the laws for the provision of dispossessed pastors must be ap- 
plied to others who are deprived of office. But the suggestion 
can be made that natural equity can be better recognized and 
determined if the law of canon 2154, § 1 be kept in mind as 
a guide. 

It is certain that natural equity in canons 144 and 192 §3 
means at least the preservation of every right which arises 
from one’s title of ordination. This is fundamental justice. 
But natural equity in these canons really means more than 
this. It should, if at all possible, include a suitable exchange 
of offices and in default of this, adequate compensation for loss 
incurred. None of this can be called charity. Nor should the 
cleric who has been recalled or the cleric who has been de- 
prived of office without crime be embarrassed beyond the nor- 
mal sacrifice demanded of him by law. 

2) In canon 643, § 2 the clause “ naturali aequitate servata ” 
is found with a basis entirely different than hitherto ex- 
pounded. It is stated in the first paragraph of canon 648 that 
a secularized religious or a religious who has left the commun- 
ity at the expiration of his vows or who has been dismissed 
cannot lay claim to compensation for work performed while 
under vow. No claim in justice can be made for such work. 
Natural equity appears in the second paragraph of this canon. 
The basis for this equity is charity not justice. It is distinetly 
stated in canon 643, § 2 that the obligation to supply funds to 
a religious who has left the community is based on charity.*® 

87“ Ordinarius pro viribus consulat, aut per translationem ad aliam paroe- 


clam, aut per assignationem alicuius ecclesiastici officii, aut per pensionem 
aliquam, prout casus ferat et adiuncta permittant.” 


- E : ‘ Ee aoe 
38“. . vel assignatione alius officii aut beneficii, si ad haec idoneus sit.” 


i a . é 
89 ‘+. religio ex caritate eidem dare debet...ac providere ut, naturali 
aequitate servata...honeste vivere possit.” 
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There is no doubt that the religious community has an obli- 
gation to exercise this particular charity when called upon to 
do so. This is true even if the dowry is returned but is itself 
insufficient to provide the necessary funds.*? Determination 
of the proper amount need not delay us, for this would con- 
tribute nothing to the consideration of the basis for equity in 
canon 648, § 2. What is important here is to see that whatever 
right an ex-religious possesses in canon 648, § 2 is derived not 
from the virtue of justice, but from charity. However, there is 
no diminution of the right possessed because it is not based on 
the virtue of justice. In every event whenever a religious 
leaves the community permanently * and cannot be other- 
wise supplied with funds necessary for a safe return home and 
for temporary support the community must provide the 
funds.*” 

It is obvious that the equity referred to in canon 648, § 2 is 
different from the equity stated in canons 144 and 192, § 8. 

3) Another use of equity is found in canon 1455, 2°. As it 
was seen earlier, the term “ equity ” can be used, but the basis 
upon which it is founded is entirely different. 

Canon 1455, 2° states that a patron can obtain in equity suf- 
ficient support (alimenta) if through no fault of his own he is 
reduced to want.*® This support is to be taken from the reve- 
nues of the church or benefice, and it is circumscribed by con- 
ditions laid down in canon 1455, 2°. These conditions do not 
influence the basis upon which the equity in this canon is 
founded. 

That a patron reduced to want could expect some support 
from the church was already determined in the Decretals. 


40S. Congregatio de Religiosis, March 2, 1924; cf. Shafer, De Relegzosis 
(Minster, 1931), pp. 742-743; Vermeersch-Creusen, 0. c., p. 592. 

41 Cf. Schafer, o. ¢., p. 742. 

42 Vermeersch-Creusen (J. c.) estimate that several hundred dollars may be 
required. 


43 “ Privilegia patronorum sunt:...2°...alimenta ex aequitate obtinendi ex 
ecclesiae vel beneficii reditibus, si qui supersint, quoties patronus ad inopiam 
nulla sua culpa redactus fuerit.” 
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Pope Clement III said that modest relief is to be given to a 
patron who really needs it.* This was not new legislation as 
the Pope declares it has been sanctioned by the sacred can- 
ons.*® Earlier, a statement is found in the decree of Gratian 
to supply at least a basis for the Decretal of Pope Clement 
III.“ The law in the decree of Gratian permits the children 
of the patron to participate in his privilege. 

Upon what is this privilege based? It is certainly not found- 
ed on justice, for the unconditioned gift of the patron pre- 
cludes any mutual consideration as far as support is concerned. 
Nor is this privilege strictly an outgrowth of charity, for the 
patron as well as any of the other poor are the first ones en- 
titled to the surplus goods of a benefice.*’ In canon 1455, 2° 
a strict right is set up which the patron can use against the 
beneficiary if support is not furnished. This right is founded 
on gratitude and decency. Sebastianelli says ** it is founded 
upon a duty to be exercised by a beneficiary towards the donor 
of his benefice.*® Pistocchi who has perhaps best commented 
on canon 1455, 2° °° says that the nature of the privilege in this 
canon coincides with the concept of equity but this coincidence 
occurs only from the concession of the church.*! Pistocechi adds 
that the patron possesses this privilege even though no agree- 
ment existed when the foundation was accepted. Ayrinhac * 


44“. .si ad inopiam vergat [fundator], ab ecclesia illi modeste succurri- 
tur”: c. 25, X, de ture patronatus, III, 38. 


45 Ibidem: “ sicut in sacris est canonibus institutum.” 

af “Quicumque fideliwm devotione propria de facultatibus suis ecclesiae 
aliquid contulerit, si forte ipsi aut filii eorum redacti sunt ad inopiam, ab 
eadem ecclesia suffragium vitae pro temporis usu percipiant.”—c. 30, C. XVI 
q. 7. 

47 Cf. c. 1473. 

48 Praelectiones Iuris Canonici: de Rebus (Romae, 1905), p. 233. 

49“... fundatur in debita humanitate, aut officio exercendo a donatcrio, i.e. 
ab Ecclesia erga donatorem.”’—l. c. 

50 De Re Beneficiali Iuxta Canones (Taurini, 1928), p. 300. 

51“. -hoc se habet tantummodo ex parte concedentis seu Ecclesiae.” 


52 Administrative Legislation in the New Code of Canon Law (New York, 
1980), p. 352. 


? 
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does not discuss the basis of the privilege in canon 1455, 2°, 
but he does indicate that the term “ alimenta” means fair 
maintenance. 

Further to show that the basis of the equity in canon 1455, 
2° is gratitude rather than justice or charity, Canon Law de- 
mands that support be given to a patron even if he has sur- 
rendered his right of patronage to the Church or now finds 
that the pension reserved earlier is insufficient.**> The patron, 
however, does not possess this privilege if he surrendered his 
patronage not to the Church but to a layman.™ It is to be pre- 
sumed, according to Pistocchi,®® that if the surrender of the 
right of patronage is made in compliance with canon 1451, 
§ 1 °° the privilege of support remains. 

Canon 1455, 2° does not distinguish between the patron who 
founded the benefice and his legitimate heirs to whom the 
right of patronage has passed.** Hence it must be maintained 
with Pistocchi®® that the heirs of the founder of the benefice 
possess the same privilege as the founder himself. This was 
clearly the interpretation of the privilege as found in the De- 
cree of Gratian.®® Naturally, the heirs of the founder of the 
benefice are as circumscribed in the use of this privilege as the 
founder himself. 

It would be interesting to see whether canon 1455, 2° could 
be used as a basis for support for a former and generous donor 
who did not actually possess the right of patronage. But it 


53.C, 1455, 2°: “....etiamsi ipse iuri patronatus renuntiaverit in commo- 
dum Ecclesiae, vel pensio in limine fundationis ipsi patrono fuerit reservata, 
quae ad sublevandam eius inopiam non sufficiat.” 


54 Cf. Pistocchi, o. c., pp. 303-304. 
55 O.c., p. 304. 


56“ Curent locorum Ordinarii ut patroni, loco iuris patronatus quo fruuntur 
aut saltem loco iuris praesentandi, spiritualia suffragia etiam perpetua pro se 
suisve acceptent.” 


57 Cf. c. 1453. 
58 Q. c., pp. 299, 300. 
59 C. 30, C. XVI, q. 7. 
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will be better to discuss this idea later in the exposition of 
equity as found in supplementary legislauom, 

4) Still another use of the term “ aequitas ” is found in 
canon 1833, 2°. The use of this term here is the easiest to ex- 
plain for the equity mentioned here is no more than a fair esti- 
mate of the damage which a judge makes after he is certain 
that the plaintiff has overestimated the damage caused him.® 
This fair estimate must be the product of indications and argu- 
ments which usage allows. The judgment and advice of ex- 
perts can also be employed by the judge in order better to ar- 
rive at his judgment. It is clear from the use of the term 
“ aequitas” in canon 1833, 2° that a description is intended 
not a right which is derived either from justice or charity. 
Vermeersch-Creusen * interpret this term as meaning within 
proper bounds, while Coronata ** and Roberti® are content 
to repeat the words of canon 1833, 2°. Moriarity “* says that 
the judge may reduce the party’s estimate in accordance with 
the principles of equity. While it is true that truth and justice 
as indicated in canon 1833, 2° * must be kept in mind in order 
to arrive at a fair estimate of damage, the term itself is merely 
descriptive of this estimate. It does not indicate a right as 
found in canons 144, 192, § 3, 643, § 2, and 1455, 2°. 

The footnote to canon 1833, 2° © does not refer to the fair 
estimate determined by a judge. It indicates rather that the 
judge can accept the oath of the plaintiff and according to this 
estimate pronounce sentence. 

5) Perhaps the most important use of the term “ aequitas ” 
is found in canon 20. Exposition of the use of this term here 
has been postponed until now for the equity found in canon 


602°, “Si taxatio iudici nimia videatur, eam ad aequitatem reducat.” 
61 Q. c., tom. III, p. 97. 

62 QO. c., vol. III, p. 270. 

83 De Processibus (Romae, 1926), vol. II, p. 114. 

64 Oaths in Ecclesiastical Courts (Washington, 1937), p. 84. 

65“. ..quo magis veritati et justitiae consulatur.” 


86 C. 7, X, de his quae vi metusve causa fiunt, I, 40. 
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20 is more a characteristic of a system of law than an indi- 
cation of a right possessed under law. 

Several items must be understood clearly before the equity 
in canon 20 can be correctly assayed. Hence a few words of 
analysis and a delineation of the purpose and use of this canon 
are necessary. 

Canon 20 indicates how a supplementary norm of action is 
to be obtained when neither the general law nor a particular 
law can be found to apply to the situation at hand. This is 
the only function of canon 20. This canon, obviously, can- 
not be used if a settled legislative norm, either general or par- 
ticular, is at hand. Particular laws, of course, must be used 
within their proper sphere. Laws of a neighboring diocese, for 
instance, are not valid laws for other dioceses. 

Canon 20 establishes legal and non-legal sources of supple- 
mentary laws.** The legal sources are the consideration of 
parallel laws and the recourse to the general principles of law. 
Penalties, however, are not to be transferred.®* Canonical 
equity must be observed when recourse to the general prin- 
ciples of law is made. The non-legal sources of supplementary 
law are the recourse to the practice of the Roman Curia and 
to the common and constant opinion of canonists.®® 

If any one of these sources is used a norm of action is cre- 
ated. It is not right to say that, for instance, in parallel legis- 
lation, the law is extended to embrace the case at hand. There 
is no extensive interpretation in canon 20.” If this canon is 


67 Michiels, Normae Generals Juris Canonicr (Lublin, 1929), vol. I, p. xiv. 


68 “| norma sumenda est, nisi agatur de poenis applicandis, a legibus latis 
in similibus; a generalibus iuris principiis cum aequitate canonica servatis.” 


69“ | | norma sumenda est ....a stylo et praxi Curiae Romanae; a com- 
muni constantique sententia doctorum.” 


70 Reiffenstuel (Jus Canonicum Universum [Parisiis, 1864], lib. I, tit. I, 
no. 412) says that a norm arrived at from parallel legislation is really contained 
in the parallel legislation. Thus, according to Reiffenstuel, no new norm is 
obtained. Reiffenstuel admits that whatever norm is obtained is not the result 
of extensive interpretation. Thus is explained the rule “wbi eadem est ratio, 
eadem debet esse juris dispositio.’ This is Reiffenstuel’s rule no. VIII, «bid., 
no. 410. 
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used at all a new, perhaps a similar law, is created. Such cre- 
ation is authorized by the legislator. The function of parallel 
legislation is different in canon 20 from its function in 
canon 18.” 

Despite the importance of every source of supplementary 
legislation, the only one of immediate interest here is the use 
of canonical equity. This interest is not in the history of can- 
onical equity nor in the theories advanced to explain its ex- 
istence. These items can be studied in Wohlhaupter’s work 
“ Aequitas Canonica.” Attention will be centered here on 
the actual meaning and use of canonical equity. 

Canonical equity is associated in canon 20 with a recourse 
to the general principles of law to establish a norm of action. 
Hence it is obvious that epikeia is not understood here. Ques- 
tions regarding the use of epikeia perhaps more properly be- 
-long to a discussion of canon 18.™* There is a wide difference 
between epikeia in canon 18 and canonical equity in canon 
20. It is sufficient to point out that epikeia frequently is used 
to remove obligation while canonical equity is always used in 
canon 20 to establish an obligation.” 

Canonists differ in regard to what general principles of law 
are indicated in canon 20. All agree, of course, that any can- 
onical principle of law is indicated but disagreement exists 
whether the principles of natural law and Roman Law can be 
included as sources of supplementary legislation. It is impos- 
sible to discuss all opinions in detail as, for instance, is done 


71 Cf. d’Angelo, Le Lacune nel vigente ordinamento giuridico canonico in 
_— Saggi su questioni giuridiche (Torino, 1928), p. 82. 


72“ '.,..quae si dubia [significatio propria verborum] et obscura manserit, 
ad locos Codicis parallelos, si qui sint...est recurrendum.” 


73 Paderboni, 1931. 


v4“.,..ad mentem legislatoris est recurrendum.” Van Hove, for instance 
(0.c., pp. 274-804), discusses epikeia under canon 18. 


7 Questions of epikeia are adequately treated in e.g., Van Hove, o.c., 
pp. 274-304. In addition every moral theologian discusses epikeia. All dis- 


cussion in moral theology is thoroughly treated by S. Thomas, Summa 
Theologica, II, II, q. 120. 
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by Van Hove“ nor is it necessary for this article. The writer 
agrees with d’Angelo that the principles of natural law and 
Roman Law are legitimate sources of supplementary legislation 
when united with canonical equity.”” This is not to say that the 
text of Roman Law is supplementary legislation. This is 
clearly eliminated in canon 20 but since so much of canonical 
legislation is based on Roman Law and so much canonical 
jurisprudence is derived from the work of the medieval glossa- 
tors who openly relied on Roman Law, the conclusion is al- 
most inescapable that the principles of Roman Law are valid 
sources of supplementary legislation in canon 20.7% As 
d’Angelo says ® the preposition “cum ” indicates association. 
This could not be found if the only principles to be used were 
canonical principles. Michiels *° and Van Hove * do not agree 
with d’Angelo. It must be admitted that some doubt exists in 
the interpretation of canon 20 but for the purpose of this 
article d’Angelo’s principle is accepted. 

The equity which in canon 20 is called canonical is based 
on a decretal by Pope Honorius III.** This decretal written 


76 O. c., pp. 327-332. 
770. c¢., pp. 78, 79. 


78 Cf. Chelodi, o.c., p. 121: cf. also c. 28, X, de privilegus et excessibus 
privilegiatorum: in this decretal, the equity and justice of Roman Law are 
praised. 


UD Ores ps ice 
80 Q.c., vol. I, p. 472, footnote 1. 
81 0.c¢., p. 330. 


82 The concept of canonical equity can be equally drawn from a decretal by 
Pope Innocent IV: utilius tamen videtur negotia tali expediri compendio, 
quam per quandam exactam subtilitatem longo dipendio prorogari, praesertim 
quum nonnulla pro utilitate communi contra wuris asperitatem ex aequitatis 
mansuetudine tolerari noscantur: ¢c. 3, de sententia et re iudicata, II, 14 in VI°. 
Other indication of equity can be investigated in other decretals. Cf. e.g., 
c. 13, 24, 26, X, de officio et potestate iudicis delegati, I, 29; c. 3, 6, X, de in 
integrum restitutione, I, 41; c. 2, X, de iuramento calumniae, II, 7; ¢. 9, X, 
de dolo et contumacia, II, 14; c. 5, X, de exceptionibus, II, 25; ¢. 15, X, de 
praescriptionibus, II, 26; ¢c. 2, 19, X, de sententia et re iudicata, UH, 27; ¢. 25, 
27, X, de appellationibus, recusationibus, et relationibus, II, 28; c. 4, X, de 
confirmatione utili vel inutili, II, 30; ¢. 32, X, de sententia excommunicatioms, 


256 THE JURIST 


to the Cardinal Priest of the Church of Saint Praxedes indi- 
cates that canonical equity means a merciful application of 
law where every consideration, if at all possible, must be made 
of human weaknesses.** Pope Honorius III wrote: In his vero, 
super quibus wus imvenitur expressum, procedas, aequitate 
servata, semper in humaniorem partem ... declinando. An ex- 
cellent example of the use of canonical equity in actual legis- 
lation is found in canon 20 where it is forbidden to transfer 
penalties when parallel legislation is used as a source of law. 
The same equity is recognized in canon 2219, § 3. ** 

That canonical equity means the tempering of legislation is 
admitted by all canonists. Bouuart-Simenon * say that the 
rigidity of the rules of law must be softened by the application 
of other rules of natural and positive law as well as by the ac- 
curate examination of all the pertinent facts of the case at 
hand. Augustine says ** the principles of law must be applied 
with human feeling. Cance says that the law must be applied 
with moderation.®’ Cocchi declares ** that the principles of 
law are to be applied not with the equity of civil law but with 
canonical equity for the Church adopts principles of law with 
recognition of the supreme law of the Church, the salvation of 
souls. These opinions are indicative of the common teaching 
of canonists. While there is some doubt regarding what prin- 
ciples of law are to be used in canon 20, there is unanimity 
how these principles are to be used. Hence in canon 20 equity 


V, 39; c. 16, de electione et electi potestate, I, 6 in VI°; c. 1, de restitutione 
spohatorum, II, 5 in VI°; c. 2, de appellationibus, II, 12 in Clem. Cf. also ec. 
5. D. retool C. XU, q. 2. Neglect of equity is criticized in c. 11, X, de 
m integrum restitutione, I, 41 (aequitate postposita) and in c. 47, de elec- 
tione et electt potestate, I, 6 in VI° (praeferens cupiditatem propriam iuri et 
inordinatum affectum etiam aequitatt). 

88C. 11, X, de transactionibus, I, 36. 

84“ Non licet poenam de persona ad personam vel de casu ad casum pro- 
ducGerounmeecue 

85 O.c., tom. I, p. 103. 

86 O.c., vol. I, p. 99. 


87 Le Code de Droit Canonique (Paris, 1927) tom. I, p. 59. 
88 O.c., vol. I, p. 201. 
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means not justice alone but justice tempered by mercy. Blat * 
observes that the equity to be used in canon 20 is the same 
which is found in the sacred canons. The principles of Canon 
Law repeatedly exemplified in the Code, particularly in penal 
law, should also be applied in canon 20.°° 

An interesting case of the possible application of canonical 
equity can arise when a generous donor to the Church is re- 
duced to poverty. The right of a patron to support was dis- 
cussed earlier. In the case at hand, no patron exists but the 
fact upon which the privilege of a patron is founded is exactly 
the same. Would a pastor of a church built by a generous 
benefactor be obligated to furnish support to the same bene- 
factor now reduced to poverty? If the pastor is unwilling, 
could a precept be imposed upon him to aid the former bene- 
factor? This is not a supposititious case for economic disasters 
can and do change the material circumstances of benefactors. 
Wealth once possessed can easily be lost in times of depression 
or in many ways through causes not at all under the control 
of once wealthy benefactors. The conditions which must be 
fulfilled before a patron’s privilege can be operative are as- 
sumed to be fulfilled in the case under discussion.” 


89 O.c., vol. I, p. 104. 


90Tt should be recalled that in Roman Law equity was considered a legal 
remedy arising from the spirit of natural law. There are a number of texts 
from the Digest which illustrate this: cf. e.g., D. 47, 4, 1. Other texts for the 
better consideration of equity can also be consulted: sequt naturalem aequita- 
tem; conveniens naturali aequitati—D. 4, 4, 1; D. 41, 1, 9; abhorrens ab 
aequitate naturali—D. 50, 17, 66; motus naturali aequitate—D. 38, 8, 2. For 
equity in the sense of a free and fair estimate, cf. D. 44, 3, 14; D. 46, 6, 12. 
For equity in the sense of moderation of strict law, cf. D. 1, 3, 25; D. 4, 1, 7; 
D. 39, 3, 2. Two quotations from Roman Law will suffice to illustrate this 
last point: Nulla iuris ratio aut aequitatis benignitas potitur, ut quae salu- 
briter pro utilitate hominum introducuntur, ea nos duriore interpretatione 
contra ipsorum commodum producamus ad severitatem: D. 1, 3, 25. Etsi 
mhil facile mutandum est ex solemnibus, tamen ubi dequitas evidens poscit, 
subveniendum est: D. 4,1, 7. The first quotation is from the jurist Modestinus, 
the second from the jurist Marcellus. Further texts can be found in Heu- 
mann-Seckel, Handlexikon zu dem Quellen des rémischen Rechts, (Jena, 1926) 
ad verb. “ aequitas.” Cf. also c. 33, 1,8; D. 13, 4, 4; D. 50, 17, 90. 


91 Cf. c. 1455, 2°. 
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In the first place canon 1455, 2° cannot be used as parallel 
legislation so that a similar obligation can immediately be as- 
serted regarding the support of an impoverished benefactor. 
The privilege of a patron is harmful to the law in a legal sense 
and it therefore cannot be used as an example for other con- 
cessions. This is an application of Rule 28 of the Rules of Law 
of Pope Boniface VIII.” In addition to this canon 67 forbids 
the extension of a privilege.** 

If an obligation cannot be asserted because canon 1455, 2° 
is not parallel legislation, it does not follow that no obligation 
at all exists from any source to give relief to an impoverished 
benefactor. Certainly the former generosity of the benefactor 
should make him the first one to receive the superfluous goods 
according to the law of canon 1473. According to this canon 
the beneficiary is obliged to expend the superfluous fruits of his 
benefice on the poor or pious works.** This is not a suggestion 
or an exhortation of the law but an obligation. Gratitude to- 
ward a once generous benefactor should dictate that he now 
in his poverty be succoured by the superfluous fruits of the 
benefice he was instrumental in establishing. 

An obligation arising from gratitude can also be asserted 
from the text of canon 1535. There the property of the church 
is directly concerned not the fruits of the benefice. But even 
here a just cause of piety or charity permits certain expendi- 
tures. Gratitude toward an impoverished benefactor would 
permit the use of canon 1535. 

Canonical equity will urge that canons 1473 and 1535 be put 
in operation whenever a just cause exists. It can scarcely be 
denied that the poverty of a once generous benefactor is such 


92 Quae a ture communi exorbitant nequaquam ad consequentiam sunt tra- 
henda: R. J. 28 in VI°. 


93“ Privilegium ex ipsius tenore aestimandum est, nec licet illud extendere 
aut restringere.” Cf. Van Hove, o.c., p. 332, footnote 1. 


94“... . obligatione aut tenetur [beneficarius] impendendi superfluos pro 


pauperibus aut piis causis.” 


“ uy M 
95“ Praelati et rectores .... donationes .... facere ne praesumant, nisi 
lusta interveniente causa remunerationis aut pietatis aut christianae caritatis.” 
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a cause. Nor can it be denied that if the beneficiary refuses or 
neglects to discharge the obligation arising from gratitude, he 
can be forced by precept to alleviate the poverty of the bene- 
factor. The Ordinary can insist by precept that canons 1473 
and 1535 be obeyed. 

The foregoing pages considered the various ways in which 
the term “ aequitas” is used in The Code of Canon Law. It 
will be recalled that justice not charity is the foundation for 
equity in canons 144, and 192, § 3; that charity and not justice 
is the basis for equity in canon 648, § 2; that equity in canon 
1455, 2° is founded on gratitude while in canon 1833, 2° the 
term means no more than a fair estimate. The use of the term 
as characteristic of the system of Canon Law is found in 
canon 20. 


B. THE TERM ‘“ AEQUUS ” 


In its various forms and uses the term “aequus” occurs 
fifteen times in The Code of Canon Law. The term is used 
substantively six times. In this way it is used once in canon 
251, § 2 in the accusative case with the verb “ iudicaverit;” 
twice, in canon 1500 and in canon 1805 in the ablative case as 
an object of the preposition “ ex;” and three times in canons 
1929, 1951, § 2 and 1951, § 3 in the ablative case as the object 
of the preposition “de.” Eight times the term “ aequus” is 
used as an adjective. In this way, the term occurs but once in 
the masculine gender. This is in canon 2224, § 2 where it is 
found in the accusative plural case with the noun “ terminos ” 
as the object of the preposition “intra.” In the feminine 
gender the term occurs five times. Once the term occurs in 
canon 2218, § 1, in the nominative case with the noun “ pro- 
portio” as the subject of the verb “ servetur; ” three times in 
the ablative singular case, in canons 388, § 2 and 599, § 2 with 
the noun “ causa” as the object of the preposition “de” and 
in canon 618, § 2, 2° with the noun “ frequentia ” as an abla- 
tive of means: and once the term occurs in canon 1299, § 2 in 
the ablative plural case with the noun “ partibus” as an abla- 
tive of means. In the neuter gender, the term “ aequus” oc- 
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curs twice. Once this term is used in canon 454, § 5 with the 
noun “iure” as an ablative absolute and once in canon 1111 
in the nominative case with the noun “ius” as subject of the 
verb “est.” Once this term is used impersonally in canon 
1731, 2° in the nominative case with the verb “ sit.” 

Only occasionally does the term “aequus” in any of its 
cases and forms indicate equity. Most of the time the term 
means equality or propriety.°* Only where the term is used in 
the Roman Law sense of moderating strict law ** does this 
term signify equity. 

The consideration of the term “ aequus” will be devoted 
first to its use in the sense of equality, then in the sense of pro- 
priety and finally in the sense of equity. In the consideration 
of this term in the sense of propriety, attention must be called 
to the fact that sometimes the idea of propriety is not stressed 
and sometimes it is stressed. Hence there are four parts to 
this consideration. 

1) The use of the term “ aequus” in the sense of equality 
scarcely needs any discussion. The term is used four times in 
this way. In every case the meaning is obvious. Only in can- 
on 2218, § 1 is the idea of equity the real basis of legislation 
although its actual use is indicative of equality. 

In canon 454, § 5 local Ordinaries and religious Superiors 
have equal right in removing pastors.®* The text in canon 454, 
§ 5 in so far as it establishes the equal rights of local Ordin- 
aries and religious Superiors is taken from the constitution of 
Pope Benedict XIV.*. 


96 Several examples of the term “aequus” can be found in the Decretals. 
Cf. eg., c. 20, X, de decimis, primitiis et oblationibus, III, 30, aequum est; 
c. 25, X, de verborum significatione, V, 40, verbis aequioribus usus; c. 9, de 
officio et potestate iudicis delegati, I, 14 in VI°, aequum esse censemus; c. ifs 
de restitutione spoliatorum, II, 5 in VI°, aequo visum fuerit; c. 1, de sententia 
et re iudicata, II, 14 in VI°, aequo liberamine. 
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98 “ Parochi autem, ad religiosam familiam pertinentes, sunt semper ratione 
personae, amovibiles ad nutum tam loci Ordinarii, monito Superiore, quam 
Superioris, monito Ordinario, aequo iure, non requisito alterius consensu.” 


99 uM Firmandis,” November 6, 1744; Fontes, 349: aequo iure, non requisito 
alterius consensu. 
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In canon 1111 equal rights in marriage are attributed to the 
husband and the wife.°? Modern Canon Law is not different 
from earlier legislation except that these equal rights exist 
from the very beginning of marriage. 

Canon 1299, § 2 states how the property of a deceased resi- 
dential Bishop is to be divided if the Bishop had ruled sev- 
eral dioceses either successively or simultaneously. After 
property which had been clearly purchased with the funds of 
one or the other diocese has been set aside, the remaining 
property is to be divided equally among all the dioceses which 
the deceased Bishop had ruled.*% Various details regarding 
coalescence of funds and time of service must be taken into 
consideration before this equal division is made. It may hap- 
pen that the final division will not be equal. 

In canon 2218, § 1 it is determined that an equal proportion 
shall exist between the crime committed and the penalty 
imposed.?”” 

The various circumstances described in this canon must all 
be carefully considered before the penalty is decreed. This 
legislation is already found in a letter of Pope Clement XIII 
where the Pontiff declares that it is above all things just and 
in accordance with'equity that crimes committed by minors be 
judged differently than those committed by adults. Pope 
Clement XIII offers reasons which greatly aid in the interpre- 
tation of canon 2218, § 1.1% 

2) The term “ aequus” in the sense of propriety without 
particularly emphasizing moral aspects is found in three 
canons. These are canons 251, § 2; 618, § 2, 2°; and 1731, 2°. 


100 “ Utrique coniugi ab ipso matrimonii initio aequum ius et officium est 
quod attinet ad actus proprios coniugalis vitae. 


101“ | | . secus dividi debent, aequis partibus, inter singulas ecclesias 
cathedrales.” 

102“Tn poenis decernendis servetur aequa proportio cum delicto, habita 
ratione imputabilitatis, scandali et damni.” 


103 “ Quemadmodum,” May 25, 1763, Fontes 459: “Caeterum iustissimum 
est, maximeque cum aequitate coniunctum, maiores discernere a minoribus ; 
.. ut ideirco statuerint minus severe in illos animadvertendum.” 
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The first of these canons says that if the Sacred Congrega- 
tion for Religious judges it proper to have a matter tried by 
another Congregation or by a tribune, it is competent to make 
this arrangement. Canon 618, § 2 2° states the right of 
the local Ordinary to inquire into the spiritual condition of 
some religious communities. This right permits the local 
Ordinary to investigate whether the Sacraments are received 
at stated and proper intervals.” The text of this part of the 
canon is taken from a constitution of Pope Leo XIII.*°* 

Canon 1731, 2° permits a judge to extend the time allowed 
for the presentation of proofs provided this extension is not 
too long. There is no real equity here and the judge is gov- 
erned in extending time only by his proper judgment. This 
canon, however, does not settle a disputed point of law in 
regard to the right of contestants to obtain an extension of 
Limen 

3) There are three canons in which the term “aequus”’ is 
used where the moral aspect of propriety is stressed. These 
are canons 388, § 2; 599, § 2 and 2224, § 2. 

Canon 388, § 2 legislates concerning the time when a resi- 
dential Bishop may be absent from his diocese. According to 
this canon residential Bishops are permitted to be absent a 
maximum of three months.*” Time required for the ad limina 
visit, for attendance at Councils and for the civil necessities 


104 C, 251, §2: “....si questio vertatur inter religiosum sodalem et personam 
non religiosam, ipsa . . . . potest quoque, si aequum iudicaverit .... re- 
mittere.” 

105 C, 618, §2, 2°: “. . . . potest et debet inquirere num ... . Sacramenta 


aequa stataque frequentia suscipiantur.” 


106 “ Conditae a Christo,” December 8, 1900; Fontes 644: “num sacramenta 
aequa stataque frequentia suscipiantur.” 


Mk C. 1731, 2°: “.... quod [congruum tempus] quidem poterit, instantibus 
partibus, arbitrio suo prorogare, dummodo ne lis, ultra quam aequum sit, pro- 
trahatur.” 


108 Noval, Commentarium Codicis Iuris Canonici: de Processibus, (Augus- 
tae Taurinorum, 1920), p. 296. 


eck 
109 C. 338, §2: “. .. . abesse possunt aequa de causa non ultra duos vel ad 
summum tres menses intra annum, sive continuos sive intermissos.” 
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of their office is not computed in the thtee months absence 
permitted. 

The moral aspect of propriety found in this canon is strong- 
ly supported by the injunction of the canon that it be provided 
that no harm result to the diocese due to the absence of its 
Bishop. 

Two documents of Pope Benedict XIV strongly emphasize 
the obligation contained in canon 388, § 2. In the first docu- 
ment “Ubi primum,” an encyclical of December 3, 1740,1"° 
the Pontiff clearly indicates that three months absence are 
conceded only for proportionate cause.“ An unrestricted con- 
cession of three months absence is not permitted.” 

The second document of Pope Benedict XIV is equally 
clear. This is the constitution “ Ad universae ” 1* of Septem- 
ber 3, 1746. In this document the Pontiff states that three 
months absence is the maximum and this time cannot coin- 
cide with the Sundays of Advent, Lent, and the feasts of the 
Nativity, Resurrection, Pentecost and Corpus Christi. This 
latter provision is incorporated in canon 388, § 3. Pope Bene- 
dict XIV did not specify what could be considered a suitable 
cause for absence but he did indicate clearly what could not be 
such a cause.’* 

In both documents, Pope Benedict XIV used the term 
“ aequa causa.” 

An interesting review concerning the delineation of a suit- 
able cause can be found in the plea of the Bishop of Gurk in 
Carinthia for permission to remain away from his episcopal 
city more than three months. Reasons of health and tempera- 


110 Fontes, 304. 


111“ Ut enim hoc vere liceat Episcopis, constat habendam esse rationem, ut 
absentiam huiusmodi aequa requirat causa, simulque consultum sit, ne gregr 
detrimentum obveniat.” 

112 “ Cavete autem, ne existimetis fas esse Episcopis per tres menses singulis 
annis pro libito, aut quacumque ex causa abesse.” 


113 Fontes, 371. 


114“. et ut aequa de causa fiat; quibus verbis animi levitas oblecta- 
tionum cupiditas, aliaeque futiles causae penitus excluduntur.” 
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ture, better convenience for work and other reasons which 
seemed suitable were offered by the Bishop but the Sacred 
Congregation of the Council refused the Bishop’s plea and or- 
dered that recourse be had every time longer absence was 
contemplated.’” 

Propriety is likewise stressed in canon 599, § 2. In this can- 
on a proportionate cause is demanded before a person of the 
opposite sex be admitted to precincts of religious not con- 
trolled by the law of the cloister.° The moral aspect of pro- 
priety emphasized in this canon is based on the evident desire 
to exclude all, but especially, the opposite sex, from unneces- 
sary visits and generally from contact with the world. Too 
much freedom in this matter is obviously harmful to the re- 
ligious spirit and to discipline. Sufficient allowance is made 
in this canon for necessary and desirable visits. 

Canon 2224, § 2 states that if the number of crimes is so 
large that their punishment is unwieldy the judge can mod- 
erate the penalties within proper limits.‘ An obligation, 
however, is found to consider the number and gravity of the 
crimes in the determination of the proper limit of punishment. 
Thus the moral quality of propriety is stressed. Although in- 
convenience and awkwardness in the application of penalties 
are avoided in the use of canon 2224, § 2, the judge is not free 
to disregard either the number or the gravity of the crimes. 

Before beginning the discussion of the term “ aequus” 
where it undeniably means equity, it will be interesting to re- 
call that in the use of this term so far very little significance 
of equity was found. The two canons considered in penal law 
have, however, some connection with equity. Canon 2218, § 1 
indicates this more clearly than canon 2224, § 2. 

4) The last use of the term “aequus” in The Code of Canon 


115 §.C.C. Gurgen, February 19, 1718; Fontes, 3168. 


116 C, 599, §2: “. . . . personae alterius sexus, nisi aequa de causa et de Su- 
perioris licentia, ne admittantur.” 


117 C, 2224, §2: “Si tamen propter numerum delictorum nimius esset poe- 
narum infligendarum cumulus prudenti iudicis arbitrio relinquitur aut .... 
poenas intra aequos terminos moderari.” 
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Law is borrowed from Roman Law. The term itself as 
an adjective means “ suitable,” “fair,” “decent” and even 
“just.” 48 If the neuter form of “ aequus” be used as a noun 
it is frequently found in union with the term “bonum.” This 
is the use of the term in canons 1500, 1805, 1929, 1951 § 2 
and § 8. 

In Roman Law, “bonum et aequum” meant the equity 
which is found in the fair estimate of the subsequent decision 
in accordance with the essential justice of a case when the text 
of the law would not permit this estimate and decision.1” 
Thus some actions at law normally forbidden or restricted, are, 
because of their essential justice, admitted as valid pleas.?*° 

In Roman Law as in every acceptable system of law natural 
justice could never really be in conflict with civil justice. 
Normally the text of the law would amply meet the require- 
ments of justice but in the exceptional cases where this could 
not be obtained, courts of equity arise to dispense justice. It 
is obvious to all that the law cannot mathematically meet 
every situation and may even at times, if followed literally, 
cause unnecessary harm. Hence, decisions based on equity. 

Canon Law carefully retains and operates according to the 
concept of equity. This is openly found in every canon where 
the term “aequus ” is found with “ bonum.” The basic reason 
upon which equity rests is the same in every use of this term 
in the canons where this collocation of terms is found. It will 
not then be necessary to repeat each time that essential justice 
is the meaning of the term. All that will be necessary will be 
to state what item equity affects. 

The first use of the term “ aequus ” as a substantive in con- 
nection with “bonum ” is found in canon 1500. In this canon 
it is directed that common property and common debts be di- 


118 Cf, D. 12, 6, 14; D. 15, 1, 11; D. 50, 17, 206. 
119 Cf, D. 14, 5, 1; D. 21, 1, 42; D. 23, 3, 6; D. 47, 10, 18. 


a20:('f e¢.) 1)..2, 1127407 So) oD ally 2, 14% D, 12,614; 659 D.47,:10; 
11: cf. also D. 12, 1, 3; D. 24, 3, 66; D. 33, 1, 18. 
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vided equitably whenever a territorial division 1s necessary. 


Certain categories of common property are excluded from the 
operation of this canon but for the most part an equitable 
division must be made by the competent authority. 

The law of canon 1500 is in many ways similar to canon 
1437, § 3. There if necessary a suitable portion of the revenue 
of the mother parish can be assigned by the Ordinary to a new 
parish,?°? 

Equity in both canon 1500 and 1437, § 3 demands that some 
recognition be given to the contributions made by former par-— 
ishioners who are now obliged to support another parish. In 
the same way, equity demands in canon 1500 that debts con- 
tracted for the same parishioners be partly liquidated by them. 
As Ayrinhac states !** mathematical division may be impossible 
but commensurate with the territory assumed and the parish- 
ioners involved the common debt and the common property 
should be divided. Thus, if a new parish obtains a third of a 
territory it should be entitled to a third of the common funds 
but it should also assume a third of the common debt. 

Pistocchi *** correctly points out that in the division of par- 
ishes the disposition of canon 1437, § 3 is to be followed before 
equity is invoked. This is obviously true for equity is a cor- 
rective of law not a specification of law. 

The law of canon 14387, § 3 is supported by a constitution of 
Pope Innocent XIII,” a constitution of Pope Benedict 


121“ Diviso territorio personae moralis .. .. bona communia quae in com- 
modum totius territorii erant destinata et aes alienum quod pro toto territorio 
contractum fuerit . . . . cum debita proportione ex bono et aequo dividi 
debent.” 


99 « . j . ve . 
122“... desumi debet [portio congrua] ex reditibus ad ecclesiam matricem 


quoquo modo pertinentibus, dummodo sufficientes reditus eidem matrici ec- 
clesiae remaneant.” 


123 O.c., p. 388. 
124 De Bonis Ecclesiae Temporalibus (Taurini, 1932), pp. 83-86. 


125“ Apostolict ministerti,” May 23, 1723; Fontes 280: “... . assignata ex 
reditibus ad veterem Parochialem Ecclesiam quomodocumque pertinentibus 
convenienti portione etc.” 
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XIII,* and a constitution of Pope Benedict XIV. In all 
these constitutions the Pontiffs ordered the equitable division 
of parochial property. 

Canon 1805 orders a judge to see that the expenses and fees 
of expert witnesses are suitably arranged.’** In his determina- 
tion of these expenses and fees, the judge must keep in mind 
local customs and he must be prepared to review his decision 
if a protest is made against it.1?? Thus, while the judgment 
of the court is based on equity, this same equity as viewed 
and rejected by a contending party in the trial will be a found- 
ation for protest. 

Canon 1929 suggests that in order to avoid contentions in 
court, contending parties can commit their controversy to one 
or more persons who will either decide according to the dis- 
position of law or “de bono et aequo”’ will settle the conten- 
tion. Noval interprets this canon as permitting the decision 
of a good man controlled by equity and prudence. Noval says 
normally no appeal is allowed from this decision.*' Ver- 
meersch-Creusen merely say that arbitrators *** will use their 
prudent judgment. Coronata is more precise in saying that a 
decision by arbitrators is accepted as opposed to a decision ar- 
rived at by means of law.'**? Coronata likewise denies an ap- 


126 “In supremo,” September 23, 1724; Fontes 283. 

127 “ Ad militantis,’ March 30, 1742; Fontes 326. 

128 “ Peritorum expensas et honoraria iudex .... ex bono et aequo taxare 
debet.” 

129 Cf. c. 1913, § 1. 


130 “ Ad evitandas iudiciales contentiones, partes possunt quoque inire con- 
ventionem qua controversia committatur iudicio unius vel plurium qui ad 
normam iuris quaestionem dirimant, vel de bono et aequo negotium per- 
tractent et transigant.” 


131 0.c., “... . iuxta arbitrium boni viri, idest secundum aequitatem et pru- 
dentiam viri probi et periti et absque appellatione, nisi aliud caveat lex civilis 
in materia non et subtracta.” 


132“ |, asta arbitratores proprio nomine appellantur.” 


188 O.c., p. 370: “ Tota differentia inter eos [arbitros et arbitratores], apud 
nos, existens est quod arbitri tenentur procedere ad normam wirts....ar- 


bitratores vero non tenentur ad normam iuris procedere.” 
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peal from a decision made by arbitrators. Lega, writing be- 
fore the promulgation of The Code of Canon Law says that an 
arbitrator is not a judge but a good and learned man who gives 
his decision according to the right solution of a practical dif- 
ficulty.43* The use of equity is obvious. 

The final use of the term “aequus” in the collocation of 
terms “ de bono et aequo ” is found in canon 1951. In the sec- 
ond paragraph of this canon the Ordinary is authorized to set- 
tle the matter of damage if the parties agree.1*° This is per- 
mitted in connection with a correction (“correptio”) authorized 
in the first paragraph of this canon. Noval says*** the solu- 
tion of the Ordinary in the matter of damages is not the oper- 
ation of a judge or arbiter but rather the work of an arbitrator. 
This is undoubtedly true for no trial occurs nor does the Ordin- 
ary follow the prescription of law. 

In the third paragraph of canon 1951, the same terms oc- 
cur. There is no need to explain this use for the canon merely 
says that if the question of damage can be determined “de 
bono et aequo ” only with difficulty, the Ordinary can commit 
the matter of damage to be settled in the court.*** A solution 
arising from equity is thus permitted if it can be made without 
difficulty. 


C. THE TERM “ AEQUE ” 


The term “aeque” is used in The Code of Canon Law 
both as an independent adverb and as a part of another term. 
The term is so settled with the adjective “ principalis ” or the 
adverb “ principaliter ” that the adverb “ aeque ” can really in 
this case be considered part of another term. 


134 Praelectiones in Textum Iuris Canonici: De Iudiciis Ecclesiasticis 
(Romae, 1905), p. 45. 


nee RE : etx 
.. .. Ordinarius potest de bono et aequo, partibus consentientibus, 


videre et dirimere quaestionem de damno.” 


186 O.c., p. 525: “. . . adeo non tanquam iudex nec quidem ceu arbiter sed 
velut arbitrator.” 


. : : cea . 

137“ Sed si censuerit [Ordinarius] quaestionem de damno difficulter de bono 
et aequo posse definiri, licet ipsi, remissa ordini iudiciario solutione huius 
quaestionis, per correptionem consulere, ete.” 
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In all the term “ aeque ” is used nineteen times in The Code 
of Canon Law. 

Five times in the Code, the adverb “aeque” is found as 
part of the term “aeque principalis.” These are canons 64; 
65; 1419, 2°; 1420, §2; and 1422. Six times the adverb 
“aeque” is found as part of the term “ aeque principaliter.” 
These are canons 339, § 5; 356, § 2; 460, $1; 466, § 2; 1423, 
§ 1; and 1424. 

The term “aeque” five times modifies an adjective or a 
_ participle considered an adjective. This use is found in canon 
48, § 2 where the adverb modifies the adjectives “ peculiaria ” 
and “ generalia;” in canon 309, § 4 where the adverb modifies 
‘““seniores;” in canon 1539, §2 where the adverb modifies the 
adjectives “tutos” and “frugiferos;” and canons 1553, 
$2 and 1568 where the adverb modifies the participle 
““competentes.” 

The term “ aeque” modifies a verb or an infinitive three 
times. Twice the adverb modifies a verb; viz., in canon 304, 
§ 1 with the verb “ tenentur ” and in canon 593 with the verb 
“debent.” Once the adverb modifies an infinitive. This is in 
canon 1517, § 2. 

Of the nineteen times in which the term “aeque” appears, 
its meaning is really the same eighteen times. Only once does 
it have the idea of equity.1** This exceptional use will be con- 
sidered last. 

Just as earlier when the term “ aequus” was considered it 
was thought sufficient to indicate the meaning of the term and 
then merely state where it is found in this way, so, too, here 
once the meaning is determined, it will be unnecessary to re- 
peat this every time the term occurs. 

1) With the exception of canon 1517, § 2, the term “ aeque”’ 
means “ equally ” whenever it occurs in The Code of Canon 
Law. There is no variation of the meaning of this term in all 
but one of the canons in which this term is found. There are, 


138 J+ should be remembered that in Roman Law “aeque” meant in like 
manner, or way, just as, etc. Cf. eg., D. 8,1, 9; D. 12, 1, 3; D. 21, 1, 6; D. 
28, 5, 13. 


* 
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however, different methods and items to which this term is 
applied. It occurs, for instance, in the sense of equal compe- 
tence, and also in the sense of items which are in a juridical 
way united equally. 

From the chart which follows, it will easily be seen how this - 
term is used. 


a) equal in the sense of content: this is found in canon 48, 
§ 9 139 


b) equal in the sense of separate items but with the same 
historical source: this use is found in canon 64 **° and in canon 
65.142 In both canons the term refers to the communication of 
privileges. 

c) equal in the sense of the same obligation: this use is 
found in canon 304, §1 where the law describing the cre- 
ation and preservation of archives is applied also to Vicars 
and Prefects Apostolic +” and in canon 593 where all religious 
are equally bound to observe their vows and strive for 
perfection.*** 


d) equal in the sense of time of service: this use is found in 
canon 309, § 4 where if no one in a mission country has been 
designated as temporary administrator, the oldest in the 
priesthood is competent to act.'** 


e) equal in the sense of items juridically united. The term 
is found with the adverb “ principaliter ” in canons 339, § 5; 
356, § 2; 460, § 1; 466, § 2; 1423, § 1; and 1424. 


139 “Si sint [rescripta] aeque peculiaria aut generalia.” 


140 |. . etiam in forma aeque principali.” 


rn : : eH 2 
141“, |. . secus si acquirantur per communicationem in forma aeque prin- 


cipali.” 

142“ Legibus quae de archivo constituendo .. . . Vicarii et Praefecti Apos- 
tolici . ... aeque tenentur.” 

143“ Omnes et singuli religiosi, Superiores aeque ac subditi, debent ....ad 


perfectionem sui status contendere. 


i44 “Si forte contingat ut nemo. . 
tune senior .... censetur, delegatus . 
tiquior sacerdotio.” 


. . uti administrator fuerit designatus, 
. et inter plures aeque seniores an- 
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Twice the term “ aeque principaliter ” is found in the law 
governing Bishops. In canon 339, §5 Bishops who rule two 
or more dioceses equally united discharge their obligation of 
missa pro populo by the celebration of one mass.‘** In canon 
306, § 2 the same synod will be sufficient for all the dioceses 
the Bishop rules.1** 

Twice the term “ aeque principaliter ” is found in the law 
governing pastors. In canon 460, § 1 pastors can have title to 
only one parish unless two or more parishes are united 
equally.*** In canon 466, § 2 pastors who rule more than one 
parish satisfy their obligation of missa pro populo by the cele- 
bration of one mass.74§ 

Twice the term “ aeque principaliter ” is found in the law 
governing the union of benefices. In canon 1428, $1, the 
Ordinary can unite parishes so that they become either equal 
in the union or in a way that one is part of the other.“? In 
canon 1424 Ordinaries are forbidden to unite a benefice of one 
diocese with a benefice of another diocese even though both 
dioceses are united equally.’ 

The term “aeque” is found with the adjective “princi- 
palis”’ in canons 1419, 2°; 1420, § 2; 1422. All these canons 
contain the law governing benefices. Canon 1419, 2° is the 
definition of the union of equally united benefices.*' Canon 


‘ 2: 


145 “ Ticet Episcopus duas vel plures dioeceses aeque principaliter unitas re- 
gat .... obligationi tamen satisfacit etc.” 

146 “ Si Episcopus plures dioeceses aeque principaliter regat .... potest unam 
tantum diocesanam Synodum ex omnibus dioecesibus convocare.” 

147“ Parochus . . . unam tantum titulo paroeciam habeat, nisi de paroeciis 
agatur aeque principaliter unitis.” 

148“ Parochus qui plures forte paroecias aeque principaliter unitas regat 
....unam tantum debet Missam .... applicare.” 

149 “ Ordinarii locorum ... . possunt .... aeque aut minus principaliter 
unire quaslibet paroeciales ecclesias etc.” 

150“ Ordinarii nunquam possunt .... unire ... . neque beneficia unius 
dioecesis cum beneficiis alterius dioecesis, etiamsi ambae dioeceses acque 
principaliter unitae ab uno Episcopo regantur.” 

151“ Aeque principalis [unio], cum unita beneficia remanent prout sunt 
neque alterum alteri subiicitur.” 
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1420, § 2 states that the rights and obligations of both bene- 
fices equally united must be given to the same cleric.” Canon 
1422 forbids the equal union of a religious benefice with a 
secular benefice.*? 

f) equal in the sense of safety: this use is found in canon 
1539, §2. In this canon it is permitted that administrators 
of church property with the consent of the Ordinary can 
change one form of investment into another. The change 
should be made into at least equal securities.*** 

g) equal in the sense of judicial competence: this use is 
found in exactly the same sense in canons 1553, § 3, and 1568. 
In the first canon reference is made to the equal judicial 
competence of the Church and the civil power.” In the sec- 
ond canon, reference is made to ecclesiastical judges with 
equal competence.’”® 


2) The only time when the term “ aeque” is used in the 
sense of equity is in canon 1517, § 2. There real equity is in- 
voked in order that a diminution of the obligations resulting 
from a testament may be fairly carried out.*** 


Certainty of the impossibility to fulfill the obligations of 
the testament must be had before the Ordinary can operate 
under canon 1517, § 2. Moreover, it must be equally cer- 
tain that diminution of revenue has not resulted from poor 
administration. 


152“‘Tn aeque principali [unione] .... iura et onera .... uni eidemque 
clerico . ... conferri debent.” 


. : : ey re nT ee Cee : 
153“ | . . unio aeque aut minus principalis beneficii religiosi cum saeculari 


et contra .... uni Sedi Apostolicae reservantur.” 


“ ote - * ‘ : = fe 
154“ Administratores possunt . . . . commutare in alios titulos Magis aut 
saltem aeque tutos ac frugiferos.” 


155“ Tn causis in quibus tum Ecclesia tum civilis potestas aeque competentes 


sunt .... est locus praeventioni. 


156“ Ratione praeventionis, cum duo vel plures iudices aeque competentes 
sunt, el lus est causam cognoscendi qui prius citatione reum legitime convenit.” 


157 “Si tamen executio onerum impositorum . . . impossibilis evaserit, tunc 
Ordinarius quoque, auditis iis quorum interest, et servata, meliore quo fieri 
potest modo, fundatoris voluntate, poterit eadem onera aeque imminuere.” 
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Even if diminution of revenue is certain and it is equally 
certain that it is not due to culpable administration, the Or- 
dinary is not free to reduce obligations without due regard to 
the interests of others or contrary to the best way in which 
reduction is to be made. In forming his decision regarding the 
reduction of obligations, the Ordinary must listen to the reas- 
ons of those who are interested in the discharge of these obli- 
gations as well as employ means which best correspond to the 
will of the testator. Equity in canon 1517, § 2 cannot exist 
without regard for others who are interested or without com- 
pliance with the will of the testator in so far as this is possible. 

Once this basis of equity is established, the Ordinary can 
proceed according to his best judgment. Pistocchi 7° says re- 
ductions can be made in the same species or in different 
species. Thus, the Ordinary could reduce monetary bequests 
pro rata or he could eliminate altogether some of the bequests 
in order that more deserving causes be remembered in the full 
measure of the bequest. It is important to keep this in mind 
when bequests are made to institutions and the revenue will 
not support in full all the bequests. It is not beyond equity 
in the case at hand that a well-endowed institution be disre- 
garded and a poorly endowed institution be accommodated 
in full. 

It is, of course, at times difficult to determine where equity 
will lie. Should several institutions be remembered in a testa- 
ment and all of them poorly endowed it is not within the 
power of the Ordinary to choose one institution to the elim- 
ination of the others. If, however, the testator has indicated 
his preference this must be considered as influencing a decis- 
ion in equity. It must never be forgotten that the decision in 
equity is an interpretation of the will of the testator. Ver- 
meersch-Creusen offer several interesting examples of such in- 
terpretation.’® Ayrinhac *® merely says the reduction ought 


158 De Bonis Ecclesiae Temporahbus, p. 300. 
159 O.c., tom. II (editio I, 1922), p. 453. 
160 Q.c., p. 420. 
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to keep within the limits of equity and not go beyond what 
necessity reasonably demands. 

The power of the Ordinary in equity does not extend to the 
reduction of masses. The Holy See is alone competent to 

make such reduction.** 

In conclusion, a word must be said of a clause found in can- 
non 84, §1. There it is said in effect that a cause for dispen- 
sation should be proportionate to the law from which a dis- 
pensation is granted.” This clause is equivalent to the phrase 
“aequa de causa” found, for instance, in canon 339, $20 
The moral force of the clause in canon 84, § 1 is emphasized. 
This is demonstrated by the normally invalidating clause in 
this canon. 

The above consideration of the terms “ aequitas,” “ aequus ” 
and “aeque” reveals that the use of the terms in the Code 
of Canon Law is not uniform. When equity is considered at 
all the basis for it is frequently different so that as frequently 
an English term other than equity will suitably if not with 
entire accuracy convey the meaning of the Latin term. The 
noun “ aequitas”’ is almost always used in the real sense of 
equity. The adjective “ aequus” is frequently used to mean 
proportionate while the adverb “aeque” is mostly used to 
mean equally. Thus while the same root is found for all these 
terms, their actual meaning differs considerably. 
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161 C. 1517, §2: “. . . . excepta Missarum reductione quae semper Sedi 
Apostolicae unice competit.” Most of the footnotes to c. 1517, $2 refer to 
this item. 


162 “ A lege ecclesiastica ne dispensetur sine iusta et rationabili causa, habita 
ratione gravitatis legis a qua dispensatur.” 


163“. . . abesse possunt [Episcopi] aequa de causa etc.” 


164“, |. . alias dispensatio ab inferiore data illicita et invalida est.” 


THE CHANGE OF RITE IN MATRIMONIO 
INEUNDO VEL EO DURANTE 


CONSIDERATIONS WITH SPECIAL REFERENCE 
TO THE UNITED STATES 


HE general principle of Canon Law that a woman has 
the right to change to the rite of her husband at the 
beginning of or during a marriage is embodied in 

canon 98, § 4: 


Integrum est mulieri diversi ritus ad ritum viri, in matri- 
monio ineundo vel eo durante, transire; matrimonio autem 
soluto, resumendi proprii ritus libera est potestas, nisi iure par- 
ticulari aliud cautum sit. 


Provisions of particular law, still embodied in the current 
legislation of the Church (vigens Ecclesiae disciplina), are ex- 
pressed in the prescriptions of the following norms: 


A. For the ITALO-GREEKS (Constitutio “ Etsi pastoralis ” 
[1742])?: 


vii. Maritus latinus uxoris graecae ritum non sequatur. 

viii. Latina uxor non sequatur ritum mariti graeci. 

ix. Graecus maritus potest, si velit, ritum uxoris latinae se- 
qui: Item graeca uxor potest, si velit, sequi ritum mariti latini, 
post cuius obitum, ad ritum graecum redire nequeat. 

x. Quod si nolint, unicuique coniugum in suo ritu, catholico 
tamen, manere permittatur. 


B. For the SYRIANS (Synodus Sciarfensis [1888])?: 


9. Si vir ex nostris in uxorem duxerit mulierem pertinentem 
ad alium ritum, sive latinum sive orientalem ex catholicis, in- 
tegrum erit mulieri ad ritum nostrum sive ab ipso principio 
matrimonii sive postea, durante matrimonio, transire, elec- 


1 Fontes, I, 328, § VIII, n. vii-x. 
2Synodus Sciarfensis Syrorum in Monte Libano Celebrata anno 1888, 


(Romae 1896), cap. II, art. ix. 
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tionem tamen semel factam non poterit, vivente viro, revocare. 
Idem valeat de muliere Syra, quae viro nubit alterius ritus cath- 
olici etiam latini. Soluto autem matrimonio, mulieri, quae ritum 
mariti amplexa fuerat, resumendi proprii ritus libera erit po- 
testas. Uxori Syrae vel alterius ritus, quae mavult in proprio 
ritu permanere, licet ex concessa recenter Sedis Apostolicae 
venia in ieiuniis et festis suum maritum sequi, quatenus id con- 
cordiae et pari domesticae conservandae conferre censeatur. 


C. For the COPTS (Synodus Alexandrina [1898])?: 


xxiii. Mulieri nostri ritus quae viro alieni ritus catholici 
sive latini sive orientalis nupserit, integrum erit ad ritum mariti 
transire sive ab ipso initio matrimonii sive postea durante matri- 
monio, electionem tamen semel factam non poterit vivente viro 
revocare. Idem valeat de muliere alieni ritus sive latini sive 
orientalis quae viro nubit nostri ritus. Soluto autem matri- 
monio, mulieri quae ritum mariti amplexa est, resumendi pro- 
prii ritus libera erit potestas. Uxori nostri ritus, sicut caetero- 
rum rituum, quae in proprio ritu permanere maluerit, licet ex 
concessa Sedis Apostolicae venia maritum in ieiuniis et festis 
sequi. 


D. For the ARMENIANS (National Council, Rome 
[1911 })*: 


N. 622: In casu matrimonii ritus promiscui, mulieri integrum 
erit ut ad ritum viri, vel ineundo matrimonium, vel durante 
matrimonio, transeat; matrimonio autem soluto, resumendi 
proprii ritus libera erit potestas. Verum viro ritus Armeni non 
licet sequi ritum mulieris. Benedictio matrimonii in hoe casu 
ad parochum viri pertinet et ad istius igitur ritus normas pro- 
cedi debet, etiamsi mulier non adhaeserit ritui viri. Uxori 
Armenae vel alterius ritus quae maluerit in proprio ritu per- 
manere, licet ex concessa Sedis Apostolicae venia in ieiuniis 
et festis sui mariti ritum sequi, quatenus id concordiae et paci 
domesticae conservandae prosit. Uxore in suo ritu permanente 
maritus debet promittere ut proprius eius parochus omnia in 
eam officia adimpleat quoad visitationem pastoralem, commun- 


3Synodus Alexandrina Coptorum habita Cairi in Aegypto anno 1898, 
(Romae, 1899), cap. I, art. v. 


# Acta et Decreta Concilti Nationalis Armenorum Romae habiti anno 1911, 
(Romae, 1913). 
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ionem paschalem, viaticum et extremam unctionem, adsisten- 
tiam ad mortem, exequias et humationem. 


EK. For the RUTHENIANS IN THE UNITED STATES 
(Decretum “ Cum data fuerit” [1929]) 5: 


Art. 38.— Matrimonia inter catholicos graeco-ruthenos et 
latinos non prohibentur; sed ad vitanda incommoda, quae ex 
rituum diversitate in familiis evenire solent, uxor, in ineundo 
matrimonio aut eo durante, ad ritum viri transire potest. Mat- 
rimonio autem soluto, assumendi proprii ritus originis libera 
est ei potestas. 


F. For the RUTHENIANS IN CANADA (Decretum 
“ Graeci-Ruthent Ritus” [1930]) °: 


Art. 44— Matrimonia inter catholicos graeco-ruthenos et 
latinos non prohibentur; sed ad vitanda incommoda, quae ex 
rituum diversitate in familiis evenire solent, uxor, in ineundo 
matrimonio aut eo durante, ad ritum viri transire potest. 
Matrimonio autem soluto, assumendi proprii ritus originis libera 
est ei potestas. 


Both the general law and the particular laws represent the 
result of a development which time and again has attracted 
the attention of the ecclesiastical legislator. For the purpose 
of our present analysis an outline of the essential points may 
suffice.*’ The search for the first major enactment leads to 


5 Decree, S. C. for the Oriental Church, March 1, 1929—AAS, XXI (1929), 
2 eile 


6 Decree, S. C. for the Oriental Church, May 24, 1930—AAS, XXII (1930), 
346 ff. 


7 For a detailed survey of the problem of ritus the following study is still 
unsurpassed: Aemilius Herman, “De ‘ritu’ in iure canonico ”—Orientalia 
Christiana, XXXII (1933), 96-158. Cf. also by the same author: “ De con- 
ceptu ‘ Ritus’”—Tue Jurist, II (1942), 333-345; “De ritu mulieris ”—Period- 
ica, XXIX (1940), 5-16. Cf. Alexius Petrani, De relatione iuridica inter di- 
versos ritus in Ecclesia Catholica (1933), pp. 26 ff.; Hugo Dausend, Das in- 
territuelle Recht im Codex Iuris Canonici, vol. LXXIX, Gorres-Gesellschaft, 
Veréffentlichungen der Sektion fiir Rechts- und Staatswissenschaft (1939), pp. 
145 ff.; Dinus Staffa, “ De transitu ad alium ritum ”—Apollinaris, XIII (1940), 
182-189. 
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Clement VIII, who issued rules for the Italo-Greeks on Au-. 
gust 31, 1595, in the Instruction “ Sanctissimus Dominus.” ® 
They were rather restrictive, providing only that the Greek 
wife of a Latin husband be urged to follow his rite. If this 
could not be done, each party could continue in the original 
rite. There were no provisions, however, which would per- 
mit the wife of the Latin rite to follow the Greek rite of the 
husband, or the husband of the Latin rite, the Greek rite of 
the wife. Thus, the possibilities of change were limited to the 
Greek wife only. 

The Constitution “ Etsi pastoralis”’ of Benedict XIV fol- 
lowed these principles. The same tendency is expressed in 
Benedict XIV’s work De Ritibus.° There are, however, some 
changes in the Constitution “ Htsi pastoralis” as compared 
with the Instruction “ Sanctissimus Dominus.’ While the 
decree of Clement VIII more or less called for a transfer of 
the Greek wife to the rite of her Latin husband, considering 
the continuation in the Greek rite rather an exception, the 
Constitution “ Htsi pastoralis”’ remanded this change to the 
discretion of the persons concerned. On the other hand, a 
new restrictive provision was added, prohibiting the wife to 
return to her former Greek rite after the death of her hus- 
band of the Latin rite. This restriction is still binding law 
for the Italo-Greeks. 

A decree of May 19, 1759, issued by the Sacred Congrega- 
tion for the Propagation of the Faith,’ in relation to the two 


8 Fontes, I, 345, §5:“ Curent ordinarii locorum ut decretum sacri generalis 
Concilii Tridentini de reformatione matrimonii vertatur in linguam graecam 
vulgarem, et in locis et parochiis Graecorum et Albanensium evulgetur et 
publicetur. Matrimonia inter coniuges graecos dirimi, seu divortia quoad vin- 
culum fieri nullo modo permittant aut patiantur, et si qua de facto proces- 
serunt, nulla et irrita declarent. Maritus latinus uxoris graecae ritum non 
sequatur. Latina uxor non sequatur ritum mariti graeci. Graeca vero uxor 
sequatur ritum mariti latini. Quod si id fieri non possit, quisque coniugum 
in suo ritu, catholico tamen manere permittatur. Proles sequatur patris ritum, 
nisi praevaluerit mater latina. Presbyter graecus coniugatus, ante sacrum 
sacrificium, seu sanctam missam celebrandam, vel per hebdomadam, vel per 
triduum abstineat ab uxore.” 


9 Benedicti XIV Papae Opera Inedita (1904), V, n. 15. 
10 Fontes, VII, 4527. 
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sources first discussed, somewhat expanded not only the sub- 
ject matter but also the ritual limits of the latter, because the 
decree was not restricted to one group in particular, but was 
general in its application.1* It was established in this decree 
that wives who were not of the Latin rite could follow the 
rite of their husbands (“ut uxores suorum virorum ritum se- 
quantur, dummodo uxor non sit ritus latini, quo casu, incon- 
jsulta Sede Apostolica, ad mariti ritum transire non permit- 
tatur’’). 

The tendency of this legislation prevailed throughout most 
of the nineteenth century.’ Nevertheless the inequality of 
this legislation, which obviously placed the Oriental Catholics 
in a less favorable position, was felt and caused the Commissio 
Orientalis of the Vatican Council to recommend a far-reaching 
change, a proposal, namely, to permit a woman of the Latin 
rite also to make this transfer (“ mulieribus cuiuscumque ritus 
etiam latini transitum ad ritum viri permittere.”’)'® While 
this recommendation did not become law owing to the sus- 
pension of the Vatican Council, it influenced subsequent legis- 
lation. This is evident for the first time in the above men- | 
tioned particular law of the Syrians. 

The turning point came when’ this innovation was made 
universal law by Leo XIII in his renowned Constitution 
Orientalium digmtas (1894).* The new norm read: 


Mulieri latini ritus quae viro nupserit ritus orientalis, aeque 
ac mulieri orientali quae nupserit latino, integrum erit ut ad 
ritum viri, ineundo vel durante matrimonio, transeat: matri- 
monio autem soluto, resumendi proprii ritus libera erit potestas. 


11 This is clearly indicated in the reference made to a previous decree of 
the same Congregation (March 12, 1759,—Fontes VII, 4526). 

12 F. g. response, S. C. de Propaganda Fide, July 25, 1887 (Fontes, VII, 4919), 
regarding the interpretation of the Decree of 1759. Cf. also response, S. C. 
de Propaganda Fide, February 16, 1835—Fonti, I, 459; response of the same 
Congregation December 22, 1840—Fonti I, 459-461; Concordia inter latinos 
et ruthenos in provincia Leopoliensi October 6, 1863,—Collectanea, I, 1248, p. 
687 

13 Mansi, L, col. 83-1139. 

14 Fontes, III, 627. 
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Two very important new elements are found in this enact- 
ment: The perfect equality of the Oriental Catholic woman 
with her Latin sister, and the concession that matrimonio 
soluto the wife may resume her original rite. The legislation 
of Pope Leo XIII in this matter apparently influenced the 
enactments of the particular laws of the Copts and the Armen- 
ians, and became eventually the basis of the provisions of 
the Code. 

However, it is interesting to note that the original Clemen- 
tine-Benedictine legislation was still strong enough not only 
to influence particular law, but even to derogate the universal 
norm of the Apostolic Letter “Orientalium dignitas” for a con- 
siderable part of the Church. Such was the case of the earlier 
legislation for the Ruthenians in the United States. The 
most stringent norms were those of the Apostolic Letter “ Ha 
semper” wherein the wife of the Latin rite was again placed 
in a position different from that of the wife of the Ruthenian 
rite, viz. the Ruthenian wife could follow the rite of her hus- 
band, while the Latin wife was not permitted to transfer to 
the rite of her Ruthenian husband.*® The grave difficulties 
which arose from this decree ** were somewhat mitigated in 
subsequent decrees for the Ruthenians in Canada,** the United 
States,” and South America.*® It was then permitted, dur- 


15 Littera Apostolica, Ha semper, June 14, 1907—ASS, XLI (1908), 3 ff. 

16 Littera Apostolica Ha semper, art. 27: “ Matrimonia inter catholicos 
ruthenos et latinos non prohibentur; sed maritus latinus uxoris ruthenae ri- 
tum non sequatur, nec uxor latina mariti rutheni.” Art. 28: “Si vero vir 
latinus in uxorem duxerit mulierem ruthenam, integrum erit mulieri ad ri- 
tum latinum, sive in actu matrimonii, sive postea, durante matrimonio, tran- 
sire, quin electionem semel factam, vivente viro revocare possit.” Art. 29: 
“Soluto matrimonio, mulieri ruthenae, quae ritum amplexa fuerat, resumendi 
proprii ritus libera erit potestas.” Art. 30: “Uxori ruthenae quae maluerit in 
proprio ritu permanere, licebit tamen in ieiuniis et festis suum maritum sequi.” 

17 Herman, Periodica, XXIX (1940), 9; John A. Duskie, The Canonical Sta- 
tus of the Orientals in the United States, The Catholic University of America, 
Canon Law Studies, No. 48 (1927), pp. 40 ff. 


18 Decree, S. C. de Propaganda Fide, “ Fidelibus Ruthenis,” August 18, 1913 
—AAS, V (1913), 393-399. 


19 Decree, S. C. de Propaganda Fide, “Cum Episcopo,” August 17, 1914— 
AAS, VI (1914), 458 ff. 


20 Decree, 8. C. de Propaganda Fide, “Cum sat numerosiores,’ March 27, 
1916—AAS, Vill (1916), 105-107. 
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ante matrimonio, that the wife, Oriental as well as Latin, 
might follow the rite of her husband quin ex hoc sui nativi 
ritus mutatio inducatur, but that at his death, she might re- 
turn to her own rite (soluto matrimonio, mulier proprium ri- 
tum originis resumere valebat). This legislation lasted until 
the Code became law. The respective provisions of the pre- 
sent decrees, “Cum data fuertt ” and “ Graeci-Rutheni Ritus,” 
are in conformity with the universal norm of the Code. 

Canon 98, § 4, is the universal norm, applicable to all cases 
except those exempted by particular law as indicated in the 
canon itself. The norm is undoubtedly based on the prin- 
ciples expressed in the Apostolic Letter “ Orientalium digni- 
tas,” however, it surpasses even the latter’s liberality, because 
the canon merely speaks of a woman of diverse rite (mulier 
diversi ritus) changing to the rite of her husband (ad ritum 
viri) with no limitation attached, whatever rite is involved. 
It is universal also in this respect. Consequently we do not 
agree with Petrani who apparently advances the thesis that 
canon 98, § 4, as an outgrowth of the respective provisions 
of the Apostolic Letter “ Orientalium dignitas,’ concerns only 
cases of Latin women transferring to the Oriental rite of their 
husbands.2?. Nor do we concur with the opinion of Gulovich 
who takes the opposite view by disregarding the limitation of 
the provisions of the Apostolic Letter “ Orientalium dignitas ” 
to the transfer between the Latin and an Oriental rite, and 
states that “this rule was adopted word by word by the new 
Code in canon 98, § 4.” In addition to this divergence there is 
another difference between the Apostolic Letter “ Orientalium 
dignitas”” and canon 98, § 4, as the earlier norm contained no 
qualifying provision regarding particular law. 

The obvious reason for these provisions, and the purpose 
of the transfer of the wife to the rite of her husband is the 
preservation of the family’s ritual uniformity. This is clearly 


21 Op. cit., pp. 36-37. 


22 Stephen C. Gulovich, “Matrimonial Laws of the Catholic Eastern 
Churches ”—TueE Jurist, IV (1944), 210. 
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expressed, e. g., in article 38 of the decree “ Cum data fuerit ”: 
the avoidance of family discord (“ad vitanda incommoda, 
quae ex rituum diversitate in famalus evenire solent”’). It 
would reach beyond the limits of this analysis to describe in 
detail the history of the family difficulties which were severely 
felt at times when the diversity of ritual law required external 
diversity in fulfillment, e. g., in the matter, of the Church 
calendar, the obligation to hear Mass on different days accord- 
ing to the proper rite and the rules of fasting and abstinence. 
The solution of these difficulties was to restore the uniformity 
of rite in a family, or to grant at least the possibility of con- 
formity of rite, the right of both spouses to live according to 
the prescriptions of the ritual law of one party,”* through the 
change of rite of the other. 

Canon 98, § 4, not only constitutes the universal norm, but 
also embodies the fundamental rules which can be summed up 
as follows: 


1. It presupposses that both the woman and the man are 
Catholics, but belong to different rites. 


2. The right to transfer to another rite has a personal as 
well as a material restriction attached: the personal restric- 
tion being that only the woman, but not the man, is entitled - 
to make this change of rite;** the material restriction limits 
the change to the rite of the husband, excluding any other 
Catholic rite. 


23 C. Korolevskij, “ L’Istrutione di Clemente VIII ‘Super aliquibus ritibus 
Graecorum’ (1595) e le Congregazioni per la riforma Greci (1593) ’—Bes- 
sarione, XXIX (1918), 344-365, 444 ff.; ef. Roma e l’Oriente, VIII (1914), 
339 ff. The necessity of unity of rite was also stated by the Commissio Orien- 
talis of the Vatican Council in supporting the proposal that the Latin wife 
should also be permitted to transfer to her Oriental husband’s rite; ef. Mansi, 
LIII, col. 905. ) 


24 This authorization is, of course, a disciplinary matter, and not, as Dausend 
(op. cit., p. 144) suggests, a sacramental faculty: “ Doch gibt es ein Sakrament 
das nicht den Rituswechsel bewirkt, das aber wohl die Veranlassung zu ait 
geben kann, ja das die Fahigkeit verleiht, einen Rituswechsel von sich aus vor- 
zunehmen: die Ehe.” 
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3. The transfer must be effected at the beginning of or dur- 
ing the marriage (in matrimonio ineundo vel eo durante). 


4. The effecting of the change depends exclusively on the 
free will of the woman. She need not obtain any further or 
specific permission from either an ecclesiastical authority or 
her husband. On the contrary, neither an ecclesiastical au- 
thority, nor her husband can prohibit such a transfer. At the 
same time, there is no obligation on her part to change her rite 
because of her marriage to a Catholic of another rite. 


5. The return to the original rite when the marriage is 
dissolved (matrimonio soluto) is again left to the free decision 
of the woman. It is not conditioned by any time limit. It can 
take place immediately after the dissolution of the marriage, 
or years afterwards;” the only exception being the limitation 
of particular law. 

The reference to particular law in canon 98, § 4, raises the 
question: What is the actual relation between the universal 
norm and the provisions of the several particular laws? Canon 
98, § 4, is obviously divided into two parts, with the proviso 
“unless otherwise determined by particular law,” (“ nist iure 
particulari aliud cautum sit’), placed at the end of the entire 
paragraph. While several authors *® hold that this refers to 
both parts, we agree with Herman *’ who maintains as cer- 
tain “ ex divisione in ipsa sententia introducta et ex usu gen- 
erali Codicis” that this exception concerns only the second 
part of the paragraph, viz. “ matrimonio autem soluto, resu- 
mendi proprii ritus libera est potestas.” There is, on the other 
hand, general agreement among canonists that this exception 
has reference only to the Italo-Greeks, with only Ojetti dis- 
senting.?° | 


25 Herman, “ De ritu mulieris ”"—Periodica, X XIX (ed. 1940), 10. 


26 Joannes Chelodi, Ius de personis (2. ed. 1927), p. 171 (footnote 7); Fran- 
ciscus X. Wernz—Petrus Vidal, Ius Canonicum, II, De personis (2. ed., 1928), 
p. 23 

27 “De ritu mulieris ”—Pertodica, XXIX (1940), 10, 11. 


28 Commentarium in Codicem, I, De personis (1928), 99, 100. 
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We can divide the particular laws into three groups: 


1. The rules in the Constitution “ Etsi pastoralis ”, 

2. the provisions for the Ruthenians in the United States 
and Canada, and, 

3. the laws for the Syrians, the Copts and the Armenians. 


The relation to the proviso in Canon 98, $4, of the laws 
in the second and third groups is easily defined. The par- 
ticular laws for the Ruthenians in the United States and 
Canada obviously concern only the relations between Ruth- 
enian and Latin Catholics with regard to our problem, but are 
to that extent in accord with canon 98, § 4, while the laws for 
the Syrians, the Copts and the Armenians do not differ in prin- 
ciple from the universal norm of canon 98, §4. The provi- 
sions for the Italo-Greeks, however, require further study in 
this connection. 

Comparing the prescriptions of the Constitution “ Etst pas- 
toralis ” with the universal norm, it is obvious that n. viii, and 
the first part of n. ix (Graecus maritus potest, si velit, ritum 
uxoris latinae sequr), providing that a husband of Greek rite 
might follow the Latin rite of his wife, have been abrogated 
by canon 98, § § 3 and 4, in accordance with canons 22 and 6, 
6°.°° What remains valid of this particular law—as an excep- 
tion to the universal norm—is the provision that the Italo- 
Greek wife, who transferred to the Latin rite of her husband, 
cannot resume her original rite after her husband’s death,*° 
because the particular law excludes this possibility, and is thus 
upheld by the general norm. But, what is the law in case she 
married, say, a Maronite, or another Oriental Catholic for 
whom no particular law is established? Would she be excluded 
from the benefits of canon 98, § 4, because of the restriction 
of the Constitution “ Htsi pastoralis”” ? Or in case she married 
a Syrian, a Copt or an Armenian, which law would be ap- 


29C. De Clercq, “De ritu et adscriptione ritui apud orientales catholicos ” 
—Ephemerides liturgicae, XLVI (1932), 480; Dausend, op. cit., p. 146. 


30 Unless in accordance with canon 98, $3. 
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plicable: The particular law of these rites? the law of the Con- 
stitution “ Htsi pastoralis”’ ? canon, 98, § 4? or none of them? 
Would she even be permitted to transfer to her husband’s 
rite, since the Constitution “ Ztsi pastoralis” clearly regu- 
lates the relation between the Italo-Greek woman and a hus- 
band of the Latin rite only? And would she be permitted to 
return to her former rite when the marriage bond was broken 
(matrimonio soluto)? Or should the Constitution “Etsi pas- 
toralis”’ be interpreted in this case analogically? Our an- 
swer is as follows: The provisions of the Constitution 
“tsi pastoralis” are valid only within the limits of this 
law. As seen from the present state of legislation, this par- 
ticular law constitutes an exception to the now existing gen- 
eral norm, an exception restricted to the interritual relation 
of an Italo-Greek woman with regard to the transfer to the 
rite of a husband of the Latin rite only. This restriction can- 
not, therefore, be extended to cases which are not included in 
its particular provisions. Thus, if the Italo-Greek woman de- 
sires to follow the rite of her husband who belongs to another 
Oriental Catholic rite but one for which no provision of par- 
ticular law exists, she ceriainly can do so under the norms of 
canon 98, § 4. She also can return to her original rite by vir- 
tue of the same prescriptions. In the case of a marriage be- 
tween a Syrian, a Copt or an Armenian and an Italo-Greek 
woman, the same principles are applicable, since both the re- 
spective particular laws and the general norm embody similar 
fundamentals.** 

However, we go even a step further. Since the Constitution 
“ Htsi pastoralis” prohibits the return of the Italo-Greek 
woman to her original rite after the death of her husband 
of the Latin rite, we hold that she can enjoy the provisions of 
the universal law, and resume her original rite, if the marriage 
was dissolved for reasons other than death. Thus, the exten- 


31 The case of a marriage between an Italo-Greek woman and a Ruthenian 
is disregarded here, because both belong to the Byzantine-Slavonic discipline. 
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sive interpretation of the term “ matrimonio soluto ”’—which 
shall be discussed instantly—applies also to this case, with the 
exception of course, of the case of a marriage dissolved by the 
death of the Latin husband. To sum up, we hold that the 
provisions of the Constitution “ Etsi pastoralis ” as upheld by 
canon 98, § 4, refer only to a marriage between an Italo-Greek 
woman and a husband of the Latin rite, and include solely 
the dissolution of such a marriage through the death of the 
Latin husband. All other interritual cases involving an Italo- 
Greek woman and Oriental Catholics of another rite are to 
be solved in the light of canon 98, § 4, or equivalent prescrip- 
tions of particular law. Similarly, in the case of dissolution 
of a marriage between an Italo-Greek woman and a husband 
of the Latin rite for other reasons than the husband’s death, 
canon 98, § 4, is applicable. 

The term “matrimonio soluto”’ in canon 98, § 4, is gen- 
erally agreed * to mean not only the dissolution of a valid 
marriage through the death of the husband, but also to include 
the case of liberation of the wife by a declaration of nullity or 
a dispensation, e. g. super matrimonium ratum et non con- 
summatum. However, it is not considered to go so far as to 
include mere separation (separatio tori, mensae et habita- 
tronis). In this case, if the wife should desire to return to 
her original rite, she would need permission of the Holy See 
(“ venia Apostolicae Sedis’’) according to canon 98, §3. The 
broad interpretation of “matrimonio soluto” as just ex- 
plained, includes, on the other hand, the presumption that the 
woman’s transfer to her husband’s rite is also valid in a puta- 
tive marriage. While this is acknowledged by common opin- 
ion, we should like to emphasize that this conclusion must be 
restricted so as to apply only to cases of putative marriage in 
which the woman is the party in good faith.** If she had, e. g., 
purposely concealed an impediment invalidating the marriage, 
she certainly could not claim to be entitled to the change of 

32 , . . * ‘ 

33 Canon 1015, § 4. 
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rite in accordance with canon 98, § 4. No transfer of rite could 
take place under such circumstances, because it would be ac- 
complished through a dishonest evasion (in fraudem legis). 

As to the effects of the convalidation of a marriage with re- 
gard to the transfer of rite, we hold that—unless the benefit 
of the good faith of the woman in a putative marriage renders 
valid the transfer of rite—convalidation also validates a de 
facto change of rite. The question of the point of time (tem- 
pus a quo) at which such a legalization is to be considered as 
effected must be solved in the light of the individual act of 
convalidation. Thus, a sanatio in radice validating a marriage 
would also effect the legalization from the very beginning of a 
de facto change of rite.** 


Another question arises from the possibility that the hus- 
band’s legal rite is not the one to which he de facto seems to 
belong. It makes no difference whether the man made the 
change himself without authorization, or was baptized and 
thus ascribed to another rite against the norms of canons 98, 
§ 1, and 756. Any such de facto change is void of its intended 
juridical effects.*° It might be argued that the woman ignor- 
ant of his de ture rite was in good faith when she made use 
of the prescription of canon 98, § 4. The same will be true in 
many cases—as practical experience teaches us—of the hus- 
band’s own state of mind inasmuch as he had no reason to 
doubt his status as indicated in the baptismal certificate given 
him until by some chance the error was discovered. However, 
since such a de facto ritual status has no effect in law and since 
the man concerned has to resume the legal rite unless an Apos- 
tolic indult (venia Apostolicae Sedis) is granted, even the 
bona fide change of the woman would be equally invalid. 

What is to be said of the quite different case in which the 
husband obtains an Apostolic indult in accordance with canon 
98, § 3, and thus changes legally, during the marriage (durante 


34 Canons 1138-1141. 


35 Pléchl, “ Non-solemn Baptism and Determination of Rite ”—THp Jurist, 
V (1945), 368. 
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matrimonio), from one rite to another? The following possi- 
bilities ** present themselves for discussion. 


1. The wife had not yet changed her rite, but now wishes 
to follow her husband’s new rite which differs from her own. 


2. The wife had changed her rite at the inception of the 
marriage (in ineundo matrimonio) and now wishes to follow 
her husband’s new rite which differs also from her original 
one. 


3. The wife had changed her rite at the inception of the 
marriage and the husband’s new rite is the same as her original 
one. She now wishes to assume her original rite during the 
marriage (durante matrimonio). 


4. The wife had changed her rite at the inception of the 
marriage, but does not wish to follow her husband’s new rite 
which differs also from her original one. 


5. The wife had changed her rite at the inception of the mar- 
riage, and the husband’s new rite is the same as her original 
one, but she now wishes to remain in her husband’s former 
rite. 


The first case offers no difficulties for solution. The law 
gives the wife the right to change to her husband’s rite. There 
is no indication that this norm is restricted to the rite to which 
the husband belonged at the beginning of the marriage. 

Since the purpose of the law is the uniformity of rite in a 
family we see no reason why the wife should not be permitted 
to make use of canon 98, § 4, even if it would mean a second 
change of rite in one and the same marriage. Thus, we hold 
that also in the second case a transfer is licit, and in accordance 
with the meaning of the law. 

Difficulties could arise from the third case, since it actually 
entails the resumption of the wife’s original rite, but during 
the marriage (durante matrimonio). Which ranks higher, the 

86 These cases are by no means imaginary or merely theoretical, e. g. a 
Ruthenian, originally following his rite, later obtains permission to transfer to 


the Latin rite. His wife who had changed in ineundo matrimonio to the rite 
of her husband, is now confronted with the problem of another change. 
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purpose of the law, namely uniformity of rite, or the restric- 
tion that the original rite can be resumed only at the end of 
the marriage (matrimonio soluto)? We not only give priority 
to the purpose of the law, but also maintain that, while such 
a transfer de facto amounts to a return to the original rite, it 
still remains, technically as well as juridically, a transfer to 
the husband’s rite. Consequently we hold that in this case 
also the wife can licitly change to her husband’s rite. 

The fourth and fifth cases cause no difficulties. There is no 
obligation on the part of the wife to transfer to her husband’s 
rite. Thus, if she prefers to continue in her husband’s former 
rite, she can licitly do so. 

There remains the question to what rite the wife could 
return at the end of the marriage (matrimonio soluto): to her 
original or to her husband’s former rite? Of course only the 
woman’s original rite could be considered as the rite peculiar 
to herself (ritus proprius) in the meaning of the law which, 
therefore, excludes the husband’s former rite. 

Another case of subsequent change of rite in accordance with 
canon 98, § 4, would be that of a woman who returned to her 
original rite at the end of a marriage (matrimonio soluto), 
and changes again in a subsequent marriage to the rite of her 
husband. The rules to be applied are the same as for the first 
marriage. 

However there are other questions which suggest themselves 
for consideration. One of them concerns the method of pro- 
cedure under which the change of rite is to take place. There 
is nowhere an indication, either in the present laws or in the 
earlier legislation, that such an action would require any par- 
ticular formality. The woman has to make known her deci- 
sion to change to the rite of her husband; however, there is 
no provision which would prescribe certain formalities to make 
the change effective. Ignorance of the law or error as to the 
contents of the law do not exclude the woman from the bene- 


290 THE JURIST 


fits of the law.’ The change is effective through her declara- 
tion, or even through conclusive actions. In other words, the 
juridical act of the change of rite in accordance with canon 
98, § 4, is form-free. 

While we never doubted this thesis, we admit that it consi- 
derably differs from the theories advanced by Vidal,?* Dau- 
- send,®® and more recently by Regatillo.*° According to these 
authors, the change of rite requires a declaration of the woman 
and must be recorded in the registers of the pastor or the Or- 
dinary of the new rite in order to be effective in law. It is 
held that a declaration is necessary ex natura rei. However, 
in spite of the weight of these authors, we feel that we stand 
on safe ground. It is the merit of Herman ** to have proposed 
convincing arguments against Vidal and Dausend, which evi- 
dently “ex natura rei” include Regatillo. 

At the end of the marriage (matrimonio soluto), the re- 
turn by the wife to her original rite is covered by the same 
norms. No formality is required. Again the change becomes 
effective with her declaration or equivalent conclusive actions. 

We do not disregard the danger of the freedom from nec- 
essary formality of this juridical act. For all practical pur- 
poses, any change of rite made at the beginning of or during the 
marriage (in ineundo matrimonio vel eo durante), or at the 
end of it (matrimonio soluto) should be recorded in the respec- 
tive registers, viz. in the baptismal register, wherein the wo- 
man’s baptism was recorded, (and the register of marriages, 


37 Response, 8. C. de Propaganda Fide, July 25, 1887, 4: “Utrum mulier 
quae tempore initi matrimonii prorsus ignoravit sibi licere ritum viri sui sequi 
seu adoptare, et post cognitum errorem declarat se libenter eundem adopta- 
turam fuisse si scivisset, et nunc quidem idipsum sequi cupere, possit dicta 
mulier quasi innovato beneficio gaudere, et deinceps ritum maritalem, nova 
facta declaratione, sequi et adoptare.” Resp.: “ad 4um Affirmative.”—Fontes 
VII, 4919. j 

38 Op. cit., pp. 23 ff. 

39 Op. cit., pp. 147 ff. 


40 Eduardus F. Regatillo, Institutiones Iuris Canonici, I (1941), 117-118. 
41“ De ritu mulieris—Periodica, XXIX (1940), 12-16. 
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in case the change was made at the beginning or during a 
marriage). Similarly, the wife should be listed in the paro- 
chial registers of the parish to which she belongs by virtue 
of her rite. However no such recording is a constitutive or 
essential requirement. 

Considering the difficulties which sometimes arise from the 
lack of documentary evidence to prove the woman’s change of 
rite, great emphasis should be laid on a careful recording. This 
is a task which concerns the authorities of both the Latin 
and the Oriental rites in this country. However documentary 
proof should never be regarded to be more than auxiliary, not 
constitutive evidence. Absence of documents alone does not 
mean that a change of rite had not occurred. At times a case 
might require special investigation, the testimony of wit- 
nesses, etc. 

The change of rite thus effected constitutes a complete and 
unconditional transfer to another rite. As a consequence, the 
woman ceases to be bound by the particular obligations of the 
rite to which she belongs. She has then to fulfill all obliga- 
tions which arise from the rite which she adopted. This situa- 
tion continues as long as she belongs to this rite. Should she 
decide to remain in 'the adopted rite at the end of the marriage 
(matrimonio soluto), she would then continue to be bound by 
the obligations of this rite.*? The change of rites is also 
personal affecting the woman exclusively and not her children. 

The question of the earliest possible moment, when the 
transfer of rite can take place, has time and again become a 
crux criticorum of the theoretical as well as the practical 
canonists. 

In our opinion, the essential point in solving this question 
is embodied in the qualifications given by the lawmaker for 
such a change of rite: at the beginning of or during the mar- 
riage (in ineundo matrimonio vel eo durante). Now a mar- 
riage is not entered legally until the ceremonies take place to 

42“ Utrum facultas facta mulieri nubenti sequendi ritum viri sui, aequi- 


valeat verae mutationi ritus pristini, ita ut omnibus obligationibus ritus mari- 
talis teneatur, etiam mortuo viro.” “Ad 2um: Affirmative.” — Fontes, VII, 


4919. 
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conclude the sacramental contract. All other actions, preced- 
ing the actual administration of the sacrament, are simply 
preliminary measures intended to lead toward this end, but 
need not necessarily accomplish it. For example, a petition 
to obtain a dispensation from an impediment is such a pre- 
liminary step. It might be the most essential step, but it also 
might lead to nothing, if the dispensation could not be 
granted. To argue that such an action, or others, like making 
arrangements with the pastor as to the day and the hour of 
the ceremonies, or the obtaining of a marriage license from 
civil authority, actually prove that the persons concerned are 
“making preparations”, thus are entering upon marriage 
(in ineundo matrimonio) and, as a consequence the woman 
can licitly change her rite at any such moment, does not 
stand the ground of a careful analysis. 

Staffa has given us an extensive study on this subject, par- 
ticularly with regard to the historic background of this pro- 
vision,** and proves conclusively that nowhere is there any in- 
dication in the earlier laws or in the preparatory documents 
of the present enactments to justify the opinion that a change 
of rite can take place as a pre-marital step. It should be added 
that the several particular laws of the Orientals—as can be 
seen from the texts we quoted in an earlier part of the pre- 
sent analysis—certainly are even more definite and leave less 
room for a divergent interpretation than the wording of canon 
98, $4. Undoubtedly the term “wror” (“wife”) as used e. g. 
in article 38, of the decree “Cum data fuerit,’ or article 
44 of the decree “ Graeci-Rutheni Ritus,”’ underscores and ex- 
presses much better than the corresponding term “ mulier” 
(“woman”) of canon 98, § 4, the essential condition of the 
law, viz. a marriage contract, and not merely preparatory 
steps leading to a marriage in order to give the wife the right 
te ee to the rite of her husband. The use of the term 

uxor emphasizes even more strongly the fundamental 


43“ De transitu ad alium ritum”, pp. 182 ff. 


44Concerning the differentiation between “uzor” and “ sponsa” in the 
Decretum Gratiani, cf. Pléchl, Das Eherecht des M agisters Gratianus, XXIV 
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necessity of having the marriage concluded before the pro- 
vision of the law can become effective. In other words, it 
is made clear that the inception of the marriage (initium mat- 
rimonit) is the marriage contract, a fact about which there 
should be no argument.* 


Nevertheless we know that just this difference between the 
words “ mulier”’ and “ uxor” is sometimes pointed out to sup- 
port the thesis that the general law—canon 98, § 4—does not 
speak of “uaxor” but of “ mulier”, which consequently might 
be interpreted—so it is argued—to extend to a pre-marital 
state connected with the future marriage. But, as just suffi- 
ciently demonstrated, this does not hold good. There is con- 
sequently no merit in this argument but it must, on the con- 
trary, be held that the intention to enter into marriage with a 
Catholic of another rite and to make preliminary preparations 


(1935), Wiener Staats- und Rechtswissenschaftliche Studien, pp. 33 ff.; for the 
terminology of the Code, cf. Rudolf Kostler, Wérterbuch zum Codex Iuris 
Canonicr (1927), p. 229, “ mulier”, p. 362, “uxor.” 


45 Herman (“De ritu mulieris”—Periodica, XX1X [1940], 12): “nam transitus 
si non tempore, ordine saltem sequitur matrimonium, cum ex canone 98 per- 
mittatur transitus non sponsae quae matrimonium initura sit, sed uxori, uxor 
autem non sit nisi contracto matrimonio.” Staffa (op. cit., p. 188): “ Verba 
proinde: ‘in matrimonio ineundo’ hoc significant: quod mulieri permittitur 
transitus ad ritum viri immediate post ipsum contractum matrimonialem, imo 
caeremonia nuptiali nondum absoluta. Nihil impedit quominus mulier etiam 
antequam praestet consensum matrimonialem voluntatem transeundi ad ritum 
viri manifestet: transitus tunc matrimonium sequitur tamquam effectus imme- 
diatus. Verba ‘matrimonio durante’ hoc significant: quod mulier, quae ad ri- 
tum viri statim post nuptias non transivit, ad eumdem transire permittitur 
etiam postea, donec matrimonium dissolvatur. Distinctio igitur inter locutiones: 
‘matrimonio ineundo’ et ‘matrimonio durante’ haec est: in primo casu mulier 
statim ac uxor est, transit ad ritum mariti et nullum aut fere adest momentum 
in quo uxor ad ritum viri non pertineat; in secundo casu temporis intervallum 
in quo mulier ritum diversum habet a viro, i. e. tractus temporis inter momen- 
tum matrimonii et momentum quo mulier voluntatem suam manifestat trans- 
eundi ad ritum viri; in utroque casu transitus fit post contractum matri- 
monialem, utraque tamen locutio utilis est ad dubium quodcumque tollendum 
circa momentum quo transitus permittitur.” Regatillo (op. cit., p. 117): 
“Verba in matrimonio ineundo intelligenda sunt, non antequam matrimonium 
incipiat contrahi, sed per ipsam celebrationem, ita ut haec, licet non tempore, 
ratione et ordine transitum praecedat.” 
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are not enough to interpret canon 98, § 4, or the provisions of 
the corresponding particular laws, as to give the woman the 
right to change her rite at such a moment. 

However there is still another important ground of support 
for our opinion. Both canon 98, § 4, and all particular laws, 
except the Constitution “ Etsi pastoralis” (as a stated excep- 
tion) established that at the end of the marriage (matrimonio 
soluto) the woman may return to her original rite. If not 
the first argument regarding the meaning of the terms “in in- 
eundo matrimonio”, then certainly the present one should 
convince the skeptic that the terms “ matrimonio soluto ” pre- 
suppose that a marriage had existed prior to its dissolution, for 
only then is the woman free to return to her original rite under 
the above mentioned norms. If the other point of view were 
right, it is hard to see how the “return” to the original rite 
could take place, in case the intended marriage eventually is 
not concluded at all because of e. g. the death of the fiancé, 
impediments for which a dispensation cannot be granted, a 
broken engagement, etc. The clause “at the end of the mar- 
riage” (“ matrimonio soluto”) certainly could not be applied 
for in the hypothesis there never existed even a putative 
marriage. 

In our opinion there is nothing to be said against the prac- 
tice by which the intention to transfer to the rite of the hus- 
band would be expressed by the prospective bride prior to the 
marriage. This expression of her intention might also be used 
in support of the desire of the parties to have the marriage 
ceremonies performed before the pastor of the groom; how- 
ever, the expression of her intention should always be under- 
stood, or be accepted to mean, that such a change becomes 
legally licit and valid only with the actual conclusion of the 
marriage contract. 

This leads to another question, viz. whether or not a mar- 
riage can be celebrated before the pastor of the groom, if the 
woman expresses her intention to transfer to her husband’s 
rite in accordance with canon 98, §4. Canon 1097, § 2 estab- 
lishes the general norm by providing that marriages involving 
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two rites are to be celebrated in the presence of the pastor of 
the groom and in the rite of the latter unless particular law 
provides otherwise (matrimonia autem catholicorum mixti 
ritus, nisi aliud particulari iure cautum sit, in ritu viri et coram 
eiusdem parocho sunt celebranda). 


There are two exceptions of particular law which are con- 
cerned with our problem. The Constitution “ tsi pastoralis” 
provides for marriages between Italo-Greeks and Latins that, 
if the man is Latin and the woman Italo-Greek, the marriage 
ought to be celebrated in the presence of the Latin pastor, 
while, if the man is Italo-Greek he has the choice to decide 
whether he prefers the Italo-Greek pastor, or consents to have 
the marriage celebrated in the presence of the Latin pastor 
and according to the Latin rite.*® 

The decrees “ Cum data fuerit” and “ Graeci-Rutheni Ri- 
tus’ constitute the other exception by prescribing in article 
39 of the former and article 45 of the latter that the marriage 
ought to be contracted according to the form provided in the 
decree “Ne temere” and should be blessed as a rule in the rite 
of the woman by the pastor of the woman.** 

Undoubtedly both the general norm of canon 1097, § 2, and 
the particular provision of the Constitution “ Hts: pastoralis ” 
answer our question sufficiently for the case in which an Or- 
iental Catholic woman is marrying a Latin Catholic. It is 
obvious that the Latin pastor is competent. The case of the, 


46 Fontes, I, 328, § VIII, n. xi: “ Matrimonium inter maritum latinum, et 
graecam mulierem, latine coram parocho latino contrahatur: Inter maritum 
vero graecum, et mulierem latinam, potest contrahi vel graece coram parocho 
graeco, duobus, vel tribus testibus praesentibus, vel latine coram latino, ubi- 
cumque maritus graecus voluerit.” n. xii: “ Hius autem loci, ac ritus parochus 
debet assistere, ubi, et quo ritu matrimonium contrahitur.” 


47 For article 39 of the decree “Cum data fuerit” see infra in the text; article 
45 of the decree “ Graeci-Rutheni Ritus” reads: “ Matrimonia tum inter fideles 
graeco-ruthenos, tum inter fideles mixti ritus, servata forma decreti ‘Ne 
temere’ contrahi debent, ac proinde pro regula coram sponsae parocho cele- 
brentur, nisi aliqua iusta causa excuset.” 
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Constitution “ Etsi pastoralis” in which it is prescribed that 
the Italo-Greek man might, if he wished, give preference to 
the Latin pastor, is of no concern for our problem. The other 
possibility of the Constitution “ Hts: pastoralis”’, involving 
also a husband who is Italo-Greek, viz. that in which the Italo- 
Greek husband desires to have the marriage celebrated in the 
presence of his Italo-Greek pastor, offers, however, an answer 
to our question, because it can be assumed as certain that the 
groom would give preference to his pastor, if the bride ex- 
pressed her desire to transfer to her husband’s rite.** 

The answer of the Commission for the authentic interpreta- 
tion of the Code, of April 29, 1940,*° to the effect that a Latin 
woman declaring that she wishes to transfer at the beginning 
of the marriage (in ineundo matrimonio) to the Oriental rite 
of her husband is still bound by the form for the celebration 
of marriage mentioned in canon 1099, § 1, n. 3, does not change 
this situation in any way. This follows, first of all, from canon 
1099, §1, n. 3, which prescribes that Orientals, when they 
contract marriage with Latins (Orientales, si cum latinis con- 
trahant), are bound by the form of canon 1097, § 2.°° This 
concerns both Oriental men and women. However these re- 
quirements of legal form do not invalidate in any way the jur- 
isdiction of the competent pastor. They also do not exclude 
that the ceremonies are held in accordance with a particular 


48In the case of the Italo-Greeks who are under the jurisdiction of the 
_ Archbishops of Palermo and Monreale, and the Oriental Bishop of Lungro, 
the question of following the Latin requirements of form was answered by 
a decision of Pius XI, of June 22, 1930, which approved the petition of these 
bishops to apply the provisions of the matrimonial law of the Code “in 
posterum usque ad codificationem” of the Oriental Code also to the Italo- 
Greeks of these dioceses. We owe this information to Professor Emil Herman 
S.J. However, in the absence of an extension of this decision to the United 
States, the norms of the Constitution “ Etsi pastoralis” are still the basic 
law for the Italo-Greeks of this country; ef. Pléchl, “Two Hundred Years 
‘tsi pastoralis’”—Tur Jurist, II (1942), 211-213, 


49 AAS, XXXII (1940), 212. 


50 Staffa, op. ctt., 187, 188; Herman, “De ritu mulieris” —Periodica, XXIX 
(1940), 12. 
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rite, provided that the requirements of legal form are ob- 
served. Thus, if the necessary conditions of form are met, the 
Oriental pastor can licitly assist at the mariage, if he is other- 
wise competent to do so. 


There remains only one more problem to be discussed which 
has already attracted not undue attention. This is article 
39, of the decree “ Cum data fuerit”. The text reads now as 
follows. Italics are used here to indicate the amendment which 
was added by the decree of November 23, 1940, of the S. C. 
for the Oriental Church *!: 


Matrimonia tum inter fideles graeco-ruthenos, tum inter 
fideles mixti ritus, servata forma decreti “Ne temere” contrahi 
debent, ac proinde in ritu mulieris a parocho mulieris bene- 
dicenda sunt. 


Quod si iusta causa adsit, poterunt nuptiae celebrari in ritu 
vii, de tudicio et de consensu Ordinarii loci.®? 


We refrain from discussing here the background and the 
reasons which led to the amendment,” because it lies outside 
of the scope of the present considerations. The amendment 
certainly meets a much felt need, viz. to establish in principle 


51 AAS, X XXIII (1941), 27, 28. 


52 Article 39 of the decree “Cum data fuerit,” as amended, experienced a 
rare succession of inaccurate quotations. The original Decretum, Prot. N. 
670-440, issued by the S. C. for the Oriental Church indicates—as far as we 
were able to ascertain—the amendment by quoting the full text of article 
39, with the adition in parenthesis. It is reprinted correctly in Eparkhialni 
Visty, XVI (1941), 15. The AAS misprints the text by using italics and pa- 
renthesis for the original part of the article. This is clearly a mistake, since 
the preceding article 15 correctly indicates the addition in italics and paren- 
thesis. The circular letter of May 26, 1941, G. 293/41, issued by the Pittsburgh 
Ordinariate of the Byzantine-Slavonic Rite, leaves out the italics, but uses 
the parenthesis in the wrong place, similar to AAS. Jaros in Apollinaris, XV 
(1942), 28 faithfully follows AAS with italics and parenthesis misplaced. On 
page 30, however, he misquotes the text: “et iudicio et de consensu.” THE 
Jurist also had its share. In I (1941), 267 the parenthesis is misplaced, and 
the text is quoted incorrectly: “de iudicio et consensu”. The same incorrect 
quotation appears in IV (1944), 239. 


53 Jaros, op. cit., pp. 31 ff. 
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the norm that the pastor of the groom can licitly assist, under 
certain conditions, at a marriage celebrated in accordance with 
article 39 of the decree “ Cum data fuerit.”** However, the 
requirements prescribed by the amendment touch off a series 
of questions which complicate the issue. Nevertheless, keep- 
ing within the limits of this analysis we shall discuss these — 
questions only in view of possible connection with our princi- 
pal problem. 

There is no disagreement on one point: That the desire of 
the woman to transfer to the rite of her husband constitutes 
a just cause (iusta causa) as conditioned by article 39 of the 
decree “Cum data fuerit.” Thus, if such a case were pre- 
sented to the Ordinary of the place, his judgment and consent 
(tudicium et consensus) could authorize the pastor of the 
groom to assist licitly at the celebration of the marriage. Con- 
trary to some absolutely unfounded hesitation in practice we 
very definitely hold on grounds which we established earlier 
in this study that the desire of the woman, expressed prior to 
the celebration of marriage, can become effective in law only 
at the actual conclusion of the marriage contract as the earli- 
est possible moment. We are stressing this point, because 
there are indications that this alleged “ pre-marital transfer 
of rite” has sometimes been suggested as evidence to deter- 
mine which Ordinary is competent to give the required con- 
sent. It has been argued that since the woman’s intention 
“ practically amounts to a transfer of rite’, there would be no 
more need to make arrangements with the pastor of the bride, 
but that it would suffice to obtain the consent of the Ordinary 
of the groom to have the marriage celebrated before the lat- 
ter’s pastor. 

Moreover, the argument has not been permitted to stop at 
that. Even the question of dispensations has apparently been 
->4-'This is the essential difference between this article and article 43 of the 
decree “Graect-Ruthem Ritus.” The particular law for the Ruthenians in 
Canada opens the way for a celebration of the marriage in the presence of 
the groom’s pastor by ruling: “ac proinde pro regula coram sponsae parocho 


celebrentur, nist aliqua iusta causa excuset.” Consequently we can disregard 
here the decree “Graeci-Ruthent Ritus” for the purpose of our analysis. 
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sometimes included in this “solution”. Article 40 of the de- 
cree “Cum data fuerit”’ says: 


Dispensationes matrimoniales in matrimoniis mixti ritus, si 
quae sint dandae vel petendae, dentur et petentur ab Episcopo 
sponsae. 


Well, the argument has continued, if the “transfer” of the 
prospective bride to the rite of her future husband and the 
consent of the groom’s Ordinary to have the marriage cele- 
brated before his pastor “ practically eliminates” the juris- 
diction of the bride’s bishop, there would be no more need to 
apply to him for a dispensation. This would seem to be par- 
ticularly obvious, the argument has averred, if the dispensation 
would concern the groom alone. Therefore, since the pro- 
visions of article 40 of the decree “ Cum data fuerit”” would 
thus become “inoperative”’, the groom’s Ordinary could be 
petitioned to grant the necessary dispensation. If we advert 
to the usual pressure of speed under which the prospective 
couple wishes arrangements for the Church ceremonies com- 
pleted, and the great distances which sometimes have to be 
covered by mail, telegraph or telephone to reach the Ordinary 
of the bride for the required dispensation, we become some- 
what sympathetic with the reasons which lead to the afore- 
mentioned attempt of a “solution”. Nevertheless it does 
not hold good. 

The Chancery Office of the Pittsburgh Ordinariate of the By- 
zantine-Slavonic Rite has suggested another solution by inter- 
preting the term “ Ordinary of the place” to mean “ Ordinary 
of the bride”’.®» This term was used in an English translation 
of the decree. Dr. Gulovich, in explaining this interpretation, 
stressed the point that “ the reason for doing this was the con- 
viction that since the law gives the bishop of the bride juris- 
diction over the marriage it is his right to give up the exercise 
of his jurisdiction, provided that some just cause would justify 
such action.” ** He found this position further corroborated 


55 Circular letter G 293/41, May 26, 1941. 
56 “ Matrimonial Laws of the Catholic Eastern Churches”—Tue Jurist, IV 
(1944), 239. 
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by article 40 of the decree, which states that matrimonial 
dispensations. ... are to be asked of and granted by the bishop 
of the bride, and by the Instruction of 1941 of the 8. Congre- 
gation of the Sacraments, which states that when the parties 
to the marriage are from different dioceses the parish docu- 
ments....... are to be forwarded through the Chancery Office 
of the groom’s diocese, or the Chancery Office of the bride’s 
diocese “ whenever the marriage, as sometimes happens, takes 
place before the pastor of the groom.” °* 

The opposite view, against which Gulovich argued, was 
that the Latin Ordinary alone holds exclusive jurisdiction in 
this matter, and that the Oriental Ordinary should be disre- 
garded. This theory, advanced in several places concerned 
with the practical application of the decree, was based on the 
argument that nowhere in the decree is there any reference to 
the Oriental Ordinaries as “local Ordinaries” (‘“ Ordinarvi 
loci”), and that, as a consequence, the term “ Ordinarius 
loci” in the amendment to article 39 of the decree “Cum 
data fuerit”’ can only mean the Latin Ordinary. Gulovich 
asserted °® that also “the Most Reverend Apostolic Delegate 

. . interpreted the term ‘ Ordinarius loci’ to mean the local 
Latin Ordinary.” *® Undoubtedly the thesis that the term 
“local Ordinary” (“ Ordinarius loci”) was to mean only the 
Latin Ordinary found many followers. 

We admit that the wording of the amendment could raise 
doubts, if approached with a view to favor one or the other 
theory. There is reason to believe that the term “ Ordinarius 
locr” was introduced without any particular significance, never- 
theless it certainly contributed to obscure the exact meaning. 
Jaros whose fortunate opportunity to consult the files of the 

57“ Byzantine Slavonic Catholics and the Latin Clergy "—The Homiletic 
and Pastoral Review, XLV (1945), 594. 

58 Ibed., pp. 594, 595. 

59 Although Gulovich did not refer to a particular statement to this effect, 


we understand he was basing his assertion on information which was received 


relevant to this matter. We do not feel free to discuss the text of this 
information. 
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S. C. for the Oriental Church render his Adnotationes™ par- 
ticularly important, implicitly admits the difficulty when he 
says that had the legislator had it in mind to restrict the 
meaning of the term he would have said “ de consensu Ordin- 
arti loci ‘mulieris’ vel ‘Exarchae’”** to which we may add 
that it would have been even more explicit if the disputed 
term had read “ Ordinarius loci sive mulieris sive viri”’. 

This leads to the decisive point in this controversy: The 
term “local Ordinary” comprises both the Oriental as well 
as the Latin Ordinary. Jaros refers to the Acta praeparatoria 
of the S. Congregation,” pertaining to the amendment, in 
order to support the thesis that both the Oriental and the 
Latin Ordinaries are meant in the amendment to article 
39 of the decree “ Cum data fuerit.” This is corroborated 
by the tendency and the purpose of the amendment, viz. 
to eliminate undue hardship and difficulties, and to avoid 
the danger that a marriage might be attempted outside the 
Church.®* To restrict the jurisdiction to one or the other 

Ordinary would upset, at least in part, the benefits of the 
amendment. We, therefore, hold that article 39 of the decree 
“Cum data fuerit,’ as amended, empowers the Oriental as 
well as the Latin Ordinary to exercise his judgment and con- 
sent (iudicium et consensum) in cases coming under his juris- 
diction, in other words, whenever he is the Ordinary of one of 
the parties concerned. 

60 Joannes Chr. Jaros, “ Decretum pro spirituali administratione Ordinaria- 


tuum Graeco-Ruthenorum in Foederatis Civitatibus Americae Septemtrionalis 
—Adnotationes ”—Apollinaris, XV (1942), 28-32. 


61 [bid., pp. 31, 32, footnote 17. 


62 Particularly n. 499-39 cum appositis “ Allegatis” doc. n. 330-39, sub Prot. 
670/40. 


63 Cf. Jaros op. cit., pp. 31 ff and footnote 15. Furthermore we are in- 
clined to believe that this is also reflected in the exchange of information be- 
tween the interested ecclesiastical authorities, which preceded the promulgation 
of the Decree of Novernber 23, 1940. In our opinion, even in the preliminary 
stages of the Decree, the jurisdiction of the Oriental Ordinaries was always 
taken for granted, and consequently beyond being questioned. The prob- 
lem was, as we hold, to make the new amendment applicable to the Oriental 
as well as the Latin jurisdiction. 
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What is the practical application of this norm to our prob- 
lem? The question which interests us is the case in which 
a Latin woman or an Oriental Catholic of a rite under the jur- 
isdiction of a Latin Ordinary expecting to marry a Ruthenian 
man, or a Ruthenian woman desiring to marry a Latin man - 
or an Oriental Catholic of a rite under the jurisdiction of a 
Latin Ordinary expresses her intention to join her future hus- 
band in rite, and the prospective couple wishes to have the 
pastor of the groom assist at the marriage. The expressed in- 
tention to transfer to the husband’s rite—after the marriage 
is celebrated—undoubtedly is a just cause (iuwsta causa) in the 
sense of article 39 of the decree “ Cum data fuerit”. Since 
there is no restriction as to which one of the two Ordinaries 
concerned could grant the necessary consent, either could be 
asked, and either one’s consent would be sufficient per se. 
Thus, if the bride obtains permission through her pastor from 
her Ordinary, it would suffice. Similarly, the permission 
given by the groom’s Ordinary would also constitute the con- 
sent of the proper authority. It is emphasized that only one 
Ordinary’s consent is required. 

This answers our question as far as ordinary cases are con- 
cerned in which no dispensations are involved. In ease dis- 
pensations are necessary, even if they concern only the groom, 
they must be asked of and granted by the Ordinary of the 
’ bride in accordance with article 40 of the decree “ Cum data 
fuerit ”, regardless of her intention to join her husband in rite 
at the beginning of the marriage. This is an exclusive juris- 
diction, reserved to the Ordinary of the bride.** It implies 
that except in cases of emergency,® only the Ordinary of the 


84 This includes an ex lege extensio of the Ordinary’s Quinquennial Facul- 
ties to cases outside of his regular jurisdiction; ef. Pléchl, “ Quinquennial 
Faculties Extended by the S. Congregation for the Oriental Church to Latin 
Ordinaries”—TuHe Jurist, VI (1946), 73-76. 


85 Canons 81, 1043-1045; cf. Robert E. McCormick, “The Ministration of 
Sacraments by a Latin Priest to Catholics of the Oriental Rite ”_Conference 
Bulletin of the Archbishop of New York, VI (1928), 37, 38.: for a more hesita- 
ting opinion cf. Lucius Rodrigo, Praelectiones Theologico-Morales Comillenses 
II Tractatus de Legibus (1944), p. 439, n. 601, c.; however in Caput IT, 20, 
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bride can licitly and validly grant the dispensation. We do 
not hesitate to say that any other than the strict interpreta- 
tion of article 40 of the decree “Cum data fuerit”, might 
easily endanger the validity of the dispensation. 


This is the point at which we may return to the prescription 
of article 39 of the “ Cum data fuerit,” viz., the judgment and 
consent involved (de wudicio et de consensu). The legislator 
was apparently fully aware of the implications of article 40 of 
the decree “ Cum data fuerit,”’ and not satisfied with a mere 
consent, prescribed zwdicitum et consensum. ‘The local Or- 
dinary has to consider the case and exercise his prudent 
judgment * before he can give his consent to let the pas- 
tor of the groom assist at the marriage. If, therefore, a 
case is brought to him which involves a dispensation, he 
would have to refer it first to the Ordinary of the bride, except, 
of course, in cases of emergency. He could inform the com- 
petent Ordinary that his consent is assured, provided the nec- 
essary dispensation can be obtained, and at the same time in- 
struct his subordinate pastor accordingly. We believe, how- 
ever, that in all cases involving a dispensation it would always 
be better, and also productive of speedier execution, to refer 
them directly to the Ordinary of the bride for the necessary 
dispensation in accordance with article 40 of the decree “ Cum 
data fuerit,” and to request simultaneously the permission in 
accordance with article 39 of the decree “Cum data fuerit,” be- 
cause of the existence of a just cause, i. e., in our case, because 
of the woman’s intention to transfer to the groom’s rite at 
the conclusion of the marriage contract. In our opinion, judg- 
ment and consent (iudicium et consensus) is not a mere play 
upon words, but a normative rule with a very definite purpose. 


footnote 1, of the Quinquennial Faculties, granted by the S. C. for the Orien- 
tal Church to the Oriental bishops of the United States (1937) similar powers 
are given to the pastor and the confessor. 


66 Canon 85. 


67 For a detailed analysis of the term “iudicium” in the language of the 
Code, cf. Késtler, op. cit., p. 202, particularly 7) and 8). The language of 
the decree “Cum data fuerit” is obviously based on the same terminology. 
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Jaros ®° holds that the Ordinary can delegate the powers 
given him in article 39 of the decree “Cum data fuerit”” to 
the pastor. We agree with him. Such a delegation would 
certainly help to eliminate difficulties, provided it is given 
only for a just cause, and exclusive of cases involving dispen- - 
sation in accordance with article 40 of the decree “ Cum data 
fuerit”. The Ordinary might deem it fit to define the mean- 
ing of “ iusta causa” in a taxative way to avoid a too unlim- 
ited application; however, it should certainly include the 
woman’s intention to transfer to her groom’s rite at the be- 
ginning of the marriage (in ineundo matrimonio). 


WILLIBALD M. PLOcCHL 
Tue CatTHotic UNIVERSITY OF AMERICA 


ie) 


CortitecE Mrurary TRAINING AND CONSCIENCE. 


“T assume ... that the religious liberty protected by the First Amendment 
against invasion by the nation is protected by the Fourteenth Amendment 
against invasion by the states. .. . If they [the petitioners] elect to resort to 
an institution for higher education maintained with the state’s moneys, then 
and only then they are commanded to follow courses of instruction believed 
by the state to be vital to its welfare. This may be condemned by some as 
unwise or illiberal or unfair when there is violence to conscientious scruples, 
either religious or merely ethical. More must be shown to set the ordinance 
at naught. In controversies of this order courts do not concern themselves 
with matters of legislative policy, unrelated to privileges or liberties secured 
by the organic law. . . . Instruction in military science is not instruction in 
the practice or tenets of a religion. Neither directly nor indirectly is govern- 
ment establishing a state religion when it insists upon such training. Instruc- 
tion in military science, unaccompanied here by any pledge of military service, 
is not an interference by the state with the free exercise of religion when the 
liberties of the Constitution are read in the light of a century and a half of 
history during days of peace and war.”—Justice Cardozo, in Hamilton vy. Re- 
gents of the University of California, 239 U. S. 245, 265, 266. 


68 Op. cit., p. 31. 


Cages and Studies 


THE STATUS OF PAROCHIAL ADJUTANTS 


Is it deducible from any of the canons in the Code whether a parochial 
adjutant (vicarius adiutor) possesses an ecclesiastical office in the proper 
canonical sense of that term? If he functions with merely delegated power, 
can he like parochial assistants receive a general delegation for assistance at 
all marriages occurring in the parish where he is assigned? Can the ailing 
pastor in his directing of the parochial administration bestow upon his adjutant 
delegated power to grant dispensations from matrimonial impediments in the 
measure in which canons 1044 and 1045 authorize the pastor himself? Can the 
pastor by way of delegation share with the adjutant the faculties which canon 
1245, $1, accords to a pastor for dispensing his parishioners from the law of 
fast and abstinence? 

VERITATIS SECTATOR 


Can. 475, $1. Si parochus ob senectutem, mentis vitium, im- 
peritiam, caecitatem aliamve permanentem causam suis muniis rite 
obeundis impar evaserit, Ordinarius loci det vicarium adiutorem, 
praesentatum a Superiore, si de paroecia agatur religiosis concredita, 
qui suppleat eius vicem, assignata eidem congrua fructuum portione, 
nisi aliter provisum sit. 

§ 2. Adiutori, si in omnibus suppleat parochi vicem, iura omnia 
et officia competunt parochorum propria, excepta Missae appli- 
catione pro populo quae parochum gravat; si vero suppleat ex 
parte dumtaxat, eius iura et obligationes desumantur ex litteris 
deputationis. 

§ 3. Si parochus sit sui compos, adiutor operam suam praestare 
debet sub eiusdem auctoritate secundum Ordinarii litteras. 

§ 4. Quod si per vicarium adiutorem bono animarum provideri 
nequeat, locus est parochi amotioni ad normam can. 2147-2161. 

Can. 451, §2. Parochis aequiparantur cum omnibus iuribus et 
obligationibus paroecialibus et parochorum nomine in iure veniunt: 

2°. Vicarii paroeciales, si plena potestate paroeciali sint 
praediti. 

Can. 873, § 1. Ordinaria iurisdictione ad confessiones excipiendas 
...potiuntur...pro suo quisque territorio Ordinarius loci, et par- 
ochus aliique qui loco parochi sunt. 
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Can. 899, §3. Ipso iure a casibus, quas quoquo modo sibi 
Ordinarii reservaverint, absolvere possunt tum parochi, aliive qui 
parochorum nomine in iure censentur, toto tempore ad praeceptum 
paschale implendum utili. ... 

Can. 1044. In eisdem rerum adiunctis de quibus in can. 1043 
et solum pro casibus in quibus ne loci quidem Ordinarius adiri possit, 
eadem dispensandi facultate pollet parochus. ... 

Can. 1045, §3. In iisdem rerum adiunctis [de quibus in § § 1-2 
huius canonis], eadem facultate gaudeat parochus de quo in can. 
1044, sed solum pro casibus occultis in quibus ne loci quidem 
Ordinarius adiri possit, vel nonnisi cum periculo violationis secreti. 

Can. 1095, §2. Parochus et loci Ordinarius qui matrimonio pos- 
sunt valide assistere, possunt quoque alii sacerdoti licentiam dare 
ut intra fines sui territorii matrimonio valide assistat. 

Can. 1096, §1. Licentia assistendi matrimonio concessa ad 
normam can. 1095, § 2, dari expresse debet sacerdoti determinato 
ad matrimonium determinatum, exclusis quibuslibet delegationibus 
generalibus, nisi agatur de vicarlis cooperatoribus pro paroecia cui 
addicti sunt; secus irrita est. 

Can. 1245,§1. Non solum Ordinarii locorum, sed etiam parochi, 
in casibus singularibus iustaque de causa, possunt subiectos sibi 
singulos fideles singulasve familias, etiam extra territorium, atque in 
suo territorio etiam peregrinos, a lege communi de observantia 
festorum itemque de observantia abstinentiae et ieiunii vel etiam 
utriusque dispensare. 

Can. 145, § 1. Officium ecclesiasticum ... stricto sensu est munus 
ordinatione sive divina sive ecclesiastica stabiliter constitutum, ad 
hormam sacrorum canonum conferendum, aliquam saltem secum- 
ferens participationem ecclesiasticae potestatis sive ordinis sive 
iurisdictionis. 

Can. 197, $1. Potestas iudisdictionis ordinaria ea est quae ipso 
iure adnexa est officio; delegata, quae commissa est personae. 

Can. 199, §1. Qui iurisdictionis potestatem habet ordinariam, 
potest eam alteri ex toto vel ex parte delegare, nisi aliud iure 
caveatur. 

Can. 874, §1. Iurisdictionem delegatam ad recipiendas confes- 
siones quorumlibet sive saecularium sive religiosorum confert sacer- 
dotibus tum saecularibus tum ie etiam exemptis Ordinarius 
loci in quo confessiones excipiuntur, . 
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Can. 878, $1. Iurisdictio delegata aut licentia audiendartim con- 
fessionum concedi potest certis quibusdam circumscripta finibus. 

Pont. Comm. Interpretationis, 16 oct. 1919, ad 3: “Utrum ad 
normam canonum 199, § 1, et 874, § 1, Parochi, Vicarii parochorum, 
aliive sacerdotes ad universitatem causarum delegati, possint sacer- 
dotibus sive saecularibus sive religiosis delegare iurisdictionem ad 
confessiones recipiendas, aut saltem iisdem iam approbatis iurisdic- 
tionem extendere ultra fines loci vel personarum, intra quos ad 
normam can. 878, § 1, fuerit circumscripta; an ad id egeant speciali 
facultate seu mandato Ordinarii loci.” Resp.: “ Negative ad primam 
partem, affirmative ad secundam.” — AAS, XI (1919), 477. 


In order to determine whether the parochial adjutant’s ministry 
constitutes an ecclesiastical office in the proper canonical sense, it 
is imperative to make a distinction in the various forms his ministry 
may assume. He may be appointed to supply for the pastor either 
in whole or in part. If his ministry consists of a merely partial 
integration, it may again take one of two forms. He may be called 
on to assume the execution of one or the other integral element of 
the parochial functions, for example, the work in the confessional, 
or the attendance to everything relating to marriages within the 
parish, or he may be instructed to aid the pastor only in so far as 
individual occasions of need may require. In the latter instance: 
his ministry will closely approximate that of a parochial assistant 
or curate. Each of these three possibilities call for separate 
consideration. 

A. TOTAL INTEGRATION. If the adjutant’s service is one 
of total supplementation, his rights and duties become equal to 
those of the pastor. The single exception to this otherwise all-in- 
clusive statement is concerned with the application of the Missa pro 
populo. The equality of his powers with those of the pastor is 
further confirmed by other passages in the Code, e. g., in canons 451, 
§ 2, 2°, 873, §1, 899, §3. The ordinary power which is thus 
acknowledged in his regard bespeaks the necessity of an office in 
which that power inheres. Hence it is unquestioned that adjutants 
of this class are the incumbents of strict ecclesiastical offices. 

B. PARTIAL INTEGRATION. The second category of ad- 
jutants comprises those whose supply-pastoration consists of one 
or the other distinct integral element or portion of the pastoral 
functions. The two above mentioned examples relating to the 
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sacraments of penance and of matrimony will be kept in mind for 
later illustration. 

First of all, it should be remarked that no conclusive argument 
can be drawn from the wording of canon 475, § 2, to establish that 
an adjutant must under all conditions act with merely delegated 
power whenever he supplies for his pastor in part only.t. Although 
the use of the phrase “ ex litteris deputationis” could suggest this 
interpretation at first glance, yet the word deputatio is not univer- 
sally convertible with the word delegatio. This is obvious from 
certain canons in the Code which use it in a sense much ampler than 
that suggested by the word delegatio.2 One may therefore not 
depend exclusively upon any strictly etymological investigation of 
the word deputatio in order to determine whether a parochial ad- 
jutant’s power is a delegated or an ordinary power. 

1. ADEQUATED REPLACEMENT. Canon 451, § 2, 2°, states that paro- 
chial vicars—hence also parochial adjutants—share rights equal 
with those of a pastor if they are endowed with a full parochial 
power. Canon 873, § 1, states that for the hearing of confessions 
those also enjoy ordinary power who are in a pastor’s stead. Does 
the wording of these canons find application only when the adjutant 
assumes the entire care of all the functions inherent in the office of 
pastor? Or, rather, is it also verified when he is assigned for the 
entire care of merely one or the other, or possibly an incomplete 
number, of the various incumbencies that constitute the content of 
the pastoral office? A negative reply to the first, and an affirmative 
reply to the second of these queries seems to offer the correct 
interpretation and answer. 


Case 1. A newly appointed adjutant is instructed in the letter 
of his deputation to assume his assignment in a parish where he will 


1 The expression “in part only” is taken here in its possible twofold sense, 
as above explained. 


2 Cf. can. 189, §4, where the term deputatz is used in reference to civil offi- 
cials; cans. 433, §1, and 434, §§1 and 3, where the verb form is employed 
with relation to the constitution of a vicar capitular in office; can. 435, §1, 
where the like meaning is retained; can. 1359, §§ 1-4, where the noun form 
is employed in designation of a certain class of seminary officials. The last 
paragraph of can. 1359 obliges the bishop to seek counsel of these deputati 
in matters of greater moment. It is not conceivable that the Code would 
impose a duty on the bishop to requisition the advice of his own delegates. 
See also R. Kostler, Worterbuch zum Codex Iwris canonici (Miinchen: Verlag 
Josef Kosel und Friedrich Pustet, 1927-1929), s. v. deputare, p. 114. 
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supply for the ministry of a parish priest whose defective hearing 
completely incapacitates him for lending his services in the confes- 
sional in any approvable manner. The adjutant is authorized ex- 
clusively for this single constituent of the parochial ministry, yet in 
such a way that he alone—in place of the pastor—will have the care 
of all matters relating to the sacred tribunal of penance. Did he 
receive a delegated, or did he acquire an ordinary jurisdiction 
through the act of the bishop who appointed him? 

If he did not acquire the pastor’s ordinary jurisdiction in the 
confessional, then it would remain for the local ordinary to com- 
municate to him the special powers mentioned in canons 899, § 3, 
1044 - 1045 and 1245, $1, in addition to the simple delegation for 
the hearing of confessions, since the lack of these powers on the part 
of the adjutant would leave the effectiveness of his services in the 
confessional considerably retrenched. While it is true that the 
dispensatory powers granted by canons 1044 - 1045 and 1245, § 1, do 
not form an essential or strictly necessary part of the content of 
jurisdiction for the hearing of confessions, yet the frequency with 
which the request for the use of these powers enters into the realm 
of the confessional would make it highly desirable, if not morally 
urgent, that the adjutant be specially endowed with them. If the 
local ordinary had failed to grant all of these faculties, and had at 
the same time limited the pastor’s capacity to confer any of them 
upon his adjutant, the issue would manifestly occasion for the people 
of the parish a deprivation not countenanced by the intent of the 
law of the Code. The Code wishes parishioners to enjoy the effica- 
cious right of receiving benefit through the ministry of the special 
powers which by law are attached to the office of a parish priest, 
or of him who functions loco parochi. Hence it follows that it is 
also the mind of the Code that anyone who is called on to replace 
officially the incapacity or deficiency of a pastor in the sacred tri- 
bunal of penance should also enjoy rights and powers which are 
equal to those which have lapsed from the pastor. This intention 
of the law bespeaks nothing short of ordinary jurisdiction for the 
adjutant thus supplying for his pastor. 

Even if the pastor is left unimpeded by the local ordinary for the 
transmission of his own ordinary powers to his adjutant by way of 
delegation, the latter’s powers in the confessional, loco parochi, 
would still remain incomplete inasfar as a pastor is not able to 
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delegate the particular confessional jurisdiction implied in canon 
899, § 3.3 This resulting lack in the capacity of the adjutant fully 
to supply for his pastor’s lapsed powers in the confessional is effi- 
ciently offset through the admission that the adjutant’s deputation 
under such circumstances qualifies him with all the ordinary juris- 
diction which was formerly at the command of the pastor in this 
definite though restricted sphere. 


Moreover, when canons 873, §1, and 899, §3, use the phrases 
“ qlique qui loco parochi sunt ” and “ aliive qui parochorum nomine 
im ture censentur,’ they are to be understood in accord with the 
norm of canon 451, § 2, which includes within the category of parish 
priests, relative to the nature of their pastoral capacities, not only 
quasi-pastors, but also all parochial vicars who are endowed with a 
full parochial power. Now, this fulness of power lends itself to a 
twofold concept: the one, absolute; the other, relative. In respect 
of the adjutant it is absolute when he assumes the complete charge 
of all the essential parochial functions; it is relative when he 
assumes the full charge of some, or at least one, of the essential 
parochial functions. In either case, however, his integration is full 
and complete, unconditional and exclusive, within the sphere of 
pastoral authority deputed to him. 


For the endowment of the adjutant with the prerogative of ordin- 
ary power it is not postulated that his pastoral capacity include 
the content of the pastoral office in the entirety of its several con- 
stituents; it suffices that it contain the fulness of that particular 
portion of it which he has been called on to supply in the place of 
his pastor. 

The correctness of this conclusion appears beyond dispute. It 
implicitly receives a legal confirmation and a decisive approval from 
the Code itself in the analogous legislation concerning parochial 
substitute vicars. Canon 474 states that substitutes constituted in 
accordance with the rule mentioned in canons 465, §§ 4-5, and 


3 Cf. Pont. Comm. Intr., 16 oct. 1919, ad 3, as quoted at the head of the 
present reply. It would be unwarranted, however, in the light of this official 
interpretation to conclude that the exercise of any faculty enjoyed by the 
pastor in virtue of his office can not be delegated by him for use in the in- 
ternal sacramental forum. See M. Leitner, Handbuch des katholischen Kir- 
chenrechts, IV (2. ed., Regensburg: Késel und Pustet, 1924), 312-313 and J. 
Haring, “ Delegation pfarrlicher Dispensvollmachten ” Theologisch-praktische 
Quartalschrift, LXXIX (1926), 594-595. 
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1923, § 2, fill the place of the pastor in everything regarding the 
care of souls as long as the local ordinary or the pastor has not ~ 
excepted anything. The meaning of this canon is not that the 
ordinary’s or pastor’s exception of one or the other integral portion 
of the pastoral activity disbars the substitute from still occupying 
the place of the pastor for the elements not excepted; its meaning 
simply is that such a positively intimated exception will reduce the 
fullness or completeness of his substitution from an absolute to a 
relative one, leaving him still loco parocht, but in a limited sphere.4 
If this ruling obtains for a substitute, who supplies for the physical 
absence of a parish priest, on what score is one justified in denying 
its application when an adjutant supplies for the moral absence of a 
pastor? The pastor’s personal incapacity for assuming the per- 
formance of some particular essential function of his office is in 
effect the same as an absent pastor’s lack of ability to acquit the 
same function. 

The wording of canon 475, § 2, simply states that when an adju- 
tant’s powers are cast in a limited sphere, the nature and the extent 
of his rights and obligations are to be determined from the instruc- 
tion contained in the letter of his appointment. It appears alto- 
gether unwarranted to deduce therefrom that, since his powers are 
limited in numerical extent, they must automatically sink to the 
level of mere delegated powers. The need for an adjutant to func- 
tion with ordinary power remains identical whether he supplies for 
the pastor in toto, or ex parte, in the sense here understood.® If the 
law wished to accord merely delegated powers to an adjutant 
appointed for such a partial integration, it could easily have clarified 
its meaning, as it did in the case of parochial assistants.® 


4 Cf. Schwentner, “ Uber die Erteilung der allgemeinen Vollmacht zur Ehe-as- 
sistenz,” Theologie und Glaube, XIX (1927), 522-524, for a lucid discussion on 
the nature and extent of a substitute’s active power of delegation for assistance 
at marriage. See also F. Claeys-Bouuaert, “ De vicariis substitutis,” Jus Ponti- 
fictum, VII (1927), 72-81, for a concise treatise on the law of the Code for sub- 
stitute vicars. 

5“ Ubi lex non distinguit, nec nos distinguere debemus.” “Ubi eadem est 
ratio, ibi eadem esse debet iuris dispositio.” Reg. 46, R. J., in VI°: “Is qui 
in ius succedit alterius, eo iure, quo ipse, uti debebit.” 

6 Reg. 57, R. J., in VI°: “Contra eum, qui legem dicere potest apertius, 
est interpretatio facienda.” Reg. 88, R. J., in VI°: “ Certum est, quod is 
committit in legem, qui legis verba complectens, contra legis nititur volun- 
tatem.” 
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It is to be admitted, then, that the law grants ordinary power to 
adjutants, not only then when they supply for the parochial activity 
in its entirety, but also when they integrate, with an exclusive right, 
merely one or the other essential portion of it. 

Case 2. An adjutant is instructed to assume in the parish to 
which he is appointed the care of all matters relating to the proper 
guardianship and administration of the sacrament of matrimony. 
The need of such an appointment was perhaps occasioned by the 
fact that the faithful of the parish have passed through a series of 
unpropitious or even disedifying experiences in their dealings with 
their pastor on this point of the pastoral ministry. The existence 
of such an inauspicious situation can easily arise when the investiga- 
tions of free status and the attendant prenuptial instructions habit- 
ually evince a lack of pastoral prudence, of delicate refinement, and 
of discerning tact, to say nothing of the case in which they eventuate 
in an outright compromise of priestly dignity. One cannot dispatch 
the consideration of the present case as futile by invoking the ex- 
pedient of a removal from office in such a supposition of defective 
pastoration. A pastor’s removal from office because of his display 
of untactfulness is sanctioned by the law only when the good of 
souls in a parish can no longer be properly consulted through the 
appointment of an adjutant.‘ When an adjutant is appointed 
precisely for the sake of meeting this singular need, will he act in 
his capacity with ordinary or with delegated power? 

If he acts with ordinary power, then his capacity for this particu- 
lar function is equivalent to that enjoyed by any parish priest. If 
he must proceed with merely delegated power, then his ability 
becomes restricted to a degree of utter inefficiency in trying to meet 
the requirements of this integral and essential portion of the pastoral 
ministry exclusively confided to his care. 

A general delegation for authorized assistance at all the marriages 
taking place within a parish can be made operative for parochial 
assistants only. The text of canon 1096, $1, as above reproduced 
among the quoted canons, is so explicit in this regard that all 
authors who claim that an adjutant under the present supposition 
has merely delegated power resort to an explanation whereby they 
postulate the identification of assistant and adjutant in order to 
qualify the latter for receiving such a general delegation. This is 


7 Cf. cans. 2147, §2, 1°, and 475, § § 1-4. 


CASES AND STUDIES ols 


a rather taxing test for canon 1096, § 1, which-prides itself in any- 
thing but elasticity and flexibility of legal structure and form. To 
subject it, nevertheless, to such a test and strain connotes a mode of 
procedure for which all canonical warrant seems lacking’ If any 
canon is explicit in formulating its incapacitating clause, canon 
1096, § 1, surely is. It leaves no opening for any intruded doubtful 
meaning.® 

Hence, in the light of this unmistakable import of canon 1096, § 1, 
which precludes all possible general delegation for assistance at mar- 
riages except when parochial assistants are to be made the recipients 
of it, and in view of the analogous legislation of canon 474, which 
includes the possible functioning of a parochial substitute vicar, 
loco parochi, even when his sphere of pastoral activity has in other 
respects been definitely restricted, one arrives at the conclusion that 
a parochial adjutant possesses ordinary power when he replaces his 
pastor in all the pastoral duties which center in the guardianship 
and administration of the sacrament of matrimony. And, if it be 
conceded that in this limited sphere the adjutant functions with an 
ordinary power, then it must also be admitted that he is the incum- 
bent of an ecclesiastical office, for in the Church no one exercises 
ordinary power unless he holds an ecclesiastical office. 


2. SUBORDINATED REPLACEMENT. Lastly, it remains to consider 
the case of an adjutant whe in his appointment is instructed to be 
of aid to his pastor to the extent in which the various occasions of 
need will demand this help. Under this supposition, the one who 
confers the appointment cannot without attendant difficulty, and 
possibly even the fear of confusing consequences, predetermine the 
exact limits of the adjutant’s future ministration in the parish. The 
measure and the extent of the latter’s suppletive functions will prac- 
tically be left to the pastor’s own determination. Under these 
circumstances, is the adjutant’s power an ordinary or a delegated 
one? 

Since the adjutant’s services are here required only at such a time 
when the pastor simultaneously will be able to delegate the required 
power for their proper execution, it is evident that there exists no 
need of ordinary power on the part of the adjutant. He functions 
through the individual mandates received from his pastor, and 


8 Cf. cans. 17, §2; 18; 20. 
9 Cf. cans. 11 and 15. 
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through the general diocesan faculties or special delegations granted 
by the local ordinary. The pastor has authority to share with his 
adjutant the particular pastoral powers which canons 1044, 1045, 
§ 3, and 1245, § 1, attach to the pastoral office. The special power 
of confessional jurisdiction which canon 899, § 3, attaches to the 
pastoral office can be delegated only by the diocesan ordinary, since ~ 
canon 873, § 1, states in effect that he alone grants jurisdiction for 
the hearing of.the confessions of the faithful. But since no canon 
in the Code makes it impossible for the ordinary to create a delegate 
through whom a delegated confessional jurisdiction may then be 
passed on to someone else by way of subdelegation, the ordinary 
could likewise use this latter method for making available through 
the pastor whatever confessional jurisdiction the adjutant may need 
to exercise. 

In fact, the rule of canon 199, § 4, gives juridical approval for this 
possible procedure on the part of the ordinary. His and the pastor’s 
mandates, when these are issued as deriving from the ordinary power 
possessed by them, are simply acts of delegation. Thus the adju- 
tant’s capacity for the performance of the pastoral ministries 
remains rooted within the exclusive sphere of the delegated powers 
committed to him. In consequence, if he has no other than dele- 

gated powers, his ministry does not attain to the status of an 
~ ecclesiastical office. 


CLEMENT BASTNAGEL 
THe CatTHotic UNIVERSITY OF AMERICA 


Inrant Herp Nor Guiry or Breacu. 


“The power and influence of the law should be exerted in the direction of 
encouraging and not discouraging married couples to have offspring.” This 
influenced the Eighth District Court of Appeals in Cleveland, Ohio, to decide 
in favor of a veteran who was being sued for breach of contract on the birth 
of a son six months after he had signed a lease for the apartment occupied 
by him, though the lease specified “ adults only—no pets”. 


Decrees and Oerisions 


CANONICAL 
ACTA TRIBUNALIUM 


SACRA ROMANA ROTA 


DECRETUM 1 
DE ORDINANDO STUDIO SacRaE ROMANAE ROTAE 


Nihil antiquius habuit Sacra Romana Rota, quam ut sua florerent 
Studia, quibus non parvum decus et honorem in iuris historia sibi 
comparavit. 

Non est igitur mirum quod, vix in pristinum exercitium revocata, 
Sacra Rota summam curam egerit in novo Studio instaurando, 
Ordinatione die 21 Decembris 1911 lata. 

Etiam Sacra Congregatio de disciplina Sacramentorum, de matri- 
monii sacramento apprime sollicita, novam edens Instructionem die 
15 Augusti 1936, haec scribebat: “ Hine Sanctae Sedis mens est, 
et hoc Revmi Ordinarii probe noscant, ut electi iuvenes, doctorali 
saltem in iure canonico in hac Alma Urbe laurea decorati, praesertim 
apud Studium Sacrae Romanae Rotae, ad processus rite conficiendos 
atque ad recte iudicandum erudiantur, iustitia ac veritate ducibus ”. 

Quo pressius igitur et Sanctae Sedis menti, et tribunalium eccle- 
siasticorum dignitati, et animarum saluti satisfiat, Sacrae Rotae 
visum est antiquam Ordinationem, quae iam in nonnullis obsoleta 
evaserat, praesenti Ordinatione substituere, novorum temporum 
necessitatibus magis accomodata. 


I 


Apud Sacram Romanam exstat Studium, quod per triennium fre- 
quentare tenentur omnes qui ad titulum Procuratoris et Advocati 


Rotalis assequendum adspirant. 


1 Acta Apostolicae Sedis, XXXVII (1945), 193-195. 
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II 


Studium regitur sub auctoritate et vigilantia Decani Sacrae 
Romanae Rotae. 


Ill 


Proponente Decano, Collegium Auditorum Studii Moderatorem 
eligit, idemque Submoderatorem eligere potest, illum e Patribus 
Auditoribus, hunc ex Officialibus sacri tribunalis. 


Ae 


Docent in Studio sive Auditores, sive Officiales tribunalis, sive alli, 
quolibet anno, audito Studii Moderatore, a Decano selecti. 


V 


Traduntur in Studio sequentes disciplinae: 

1. Deontologia iudicialis, seu Theologia moralis officiis tribunalis 
applicata; 

2. Iurisprudentia de variis iuris canonici partibus, praesertim 
vero de iure matrimoniali, poenali, processuali; 

3. Praxis officiorum tribunalis. 

Methodus in Studio adhibita ea est quae per exercitationes et 
discussiones praesertim peragitur. 


VI 


Ad Studii Moderatorem spectat praescriptas disciplinas ordinare 
ac distribuere, quae ad rectum Studii ductum conferunt disponere, 
de Studii statu et condicione Decano referre, nec non suggerere quae 
ad eiusdem profectum conferre videantur. 


Vil 


Ad Studii Submoderatorem pertinet, adiuvare Moderatorem in 
Studio regendo, documenta ad Studium pertinentia colligere, et 
generaliter curare ut Moderatoris praecepta perfectam exsecutionem 
accipiant. 


VIII 


In Studium adscribi possunt clerici, sive saeculares sive religiosi, 
et laici, licentia saltem in iure canonico aucti, et a suo Ordinario rite 
commendati; clerici tenentur quoque exhibere “ nihil obstat ” Vicar- 
iatus Urbis. Nemo autem ad examen Procuratoris seu Advocati 
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admittitur, nisi lauream saltem in Iure canonico fuerit consecutus in 
Universitate studiorum vel Facultate a Sancta Sede recognita. 

Qui vero gradum baccalaureatus saltem in Iure canonico donatus 
fuerit, et Studium frequentare cupiat, quin ad titulum Procuratoris 
seu Advocati Rotalis adspiret, a Decano petere potest ut tamquam 
Auditor extraordinarius admittatur. 


IX 


Adscriptio in Studium Decani iudicio reservatur. 

Adscripti tenentur singulis annis iusiurandum emittere iuxta 
suetam formulam; et de praestito ab unoquoque iureiurando notar- 
ius refert in acta. 


x 


Adscripti in Studium debent interesse exercitationibus, studere 
causis sibi commissis, promere vota, illustrare quaestiones sibi pro- 
positas, pervestigationes suggestas perficere in bibliotheca, et per- 
ficere alia eiusmodi; iidem assistere possunt oralibus disputationibus, 
nisi Decanus vel Ponens id prohibuerit. 


XI 


Adscriptis in Studium, servatis quidem regulis tribunalis, licet 
pervolvere positiones causarum quae fuerunt ipsis assignatae, item- 
que, statutis diebus et ‘horis, frequentare tribunalis bibliothecam; 
non autem positiones vel libros secum auferre. Perfecto vero quo- 
libet opere, iidem tenentur summaria et quaecumque alia acta, quae 
apud se habeant, tribunali restituere. 


XII 


De alumnorum experimentis Docentes iudicium proferunt et 
regesto inserunt; scripta vero iudicia nec non pericula examinum, 
una cum regestis, in Studi archivo servantur. 


XIII 
Expleto quolibet curriculi anno, ac peculiari facto periculo, 
Docentes de singulorum alumnorum diligentia, adsiduitate, activ- 
itate ac merito scriptum iudicium proferunt, itemque declarant an 
eos idoneos repererint ut ad sequentem annum promoveantur, pro- 
-motio vero a Decano decernitur. 
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XIV 


Emenso triennali curriculo, cunctisque examinibus annualibus 
superatis, candidatus petere potest a Decano ut examini scripto sub- 
iciatur coram Collegio Rotali, ad titulum Advocati Rotalis asse- 
quendum. 

Si in dicto examine satisfecerit, candidatus, praestito iureiurando 
coram Rotali Collegio, ad exercenda munera Procuratoris et Advo- 
cati admittitur et diplomate Advocati Rotalis donatur. 

Sanctissimus Dominus, in audientia diei 8 Iunii 1945 quam habuit 
infrascriptus, dignatus est hoc Decretum ratum habere et approbare, 
atque servart mandavit. 


Romag, 8 Iunm 1945. 
ANDREAS JULLIEN, Decanus 


PapaL ELECTIONS 


A constitution on Papal elections, De Sede Vacante et de Romani 
Pontificis Electione, issued just before the Consistory at which 
thirty-two Cardinals were elevated to their new rank, provides that 
the conclave may be held outside Rome, if necessary; that the name 
and motto of the Cardinals need not be attached to the ballots; that 
election requires a two-thirds majority plus one; that all memo- 
randa relating to the election, in addition to the ballots, must be 
burned; and that radio men, newsreel men and photographers will 
not be admitted to the conclave. 


ANNIVERSARY OF GREEK REUNION 


In an Encyclical commemorating the 350th anniversary of the 
reunion of the Ruthenian Greek Rite Church with Rome, Pope Pius 
XII lamented the persecution of the Ruthenians, and declared that 
pressure was being brought to bear on them to force them into 
schism. The Encyclical gives a historical record of the reunion and 
of the growth of the reunited Church. 


ENCYCLICAL ON STRICKEN CHILDREN 


An Encyclical Letter, Quemadmodum, appeals for aid for war- 
stricken children. 
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St. AntHoNy, Doctor 


The Sacred Congregation of Rites has announced in an Apostolic 
brief the elevation of St. Anthony of Padua to the position of a 
Doctor of the Church. 


OFFICIAL ATHEISM 


The French Hierarchy has issued a statement challenging “ official 
atheism” and the notion of “a secular state”. If the state thinks 
it must avoid express recognition of God in order to avoid casting 
aspersions on the unbelief of a few, it offends the belief of the many. 
If “state secularism” is understood as a philosophical doctrine, 
containing a materialistic and atheistic conception of human life and 
society, it means also that the state is responsible to no one and 
results in the totalitarianism against which the world has just 
fought. 


SECULAR 
Norton FAct-FINDING BILL 


Rev. R. A. McGowan, Director of the Department of Social 
Action of the National Catholic Welfare Conference, appeared 
before the Senate Committee on Education and Labor, on December 
14th, to show the difference between the proposals of his Depart- 
ment and the Norton Fact-finding Bill. The proposals of his De- 
partment were contained in a letter of Most Rev. Karl J. Alter, 
D.D., Bishop of Toledo, Episcopal Chairman, to the Secretary of 
Labor. He pointed out that the Department was not on record 
either for or against the Norton Bill. 

In contrasting the two programs he noted that his Department’s 
suggestion provided for the fact-finding to be done when there 
appeared the first signs of a major dispute; whereas, the Norton Bill 
provided for the fact-finding only after conciliators had failed. His 
Department’s suggestion would have enabled governors and mayors 
to set up such a board; whereas, the Norton Bill restricted the 
‘appointment to the President or his representative. His aim was 
to supply all parties with a statement of facts at the outset to dispel 
possible ignorance; whereas, the Norton Bill provided for a lapse of 
thirty days even after the intervention of the Fact-finding Board 
was found necessary. In general the Norton Bill waits for failure 
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and only then provides for a statement of fact on which everyone 
can begin all over again after thirty days have elapsed; whereas, his 
suggestion was to have the information available before any failure 
in bargaining. 


DISTRIBUTION OF RELIGIOUS LITERATURE 


The Supreme Court of the United States, by a 5-3 decision in each 
case, has maintained the right to distribute religious literature on 
privately owned or on Federal property. The privately owned 
property in one case was that of the Gulf Shipbuilding Corporation, 
Mobile, Alabama. The Federal property involved in the second 
case was the Hondo Navigation Village in Medina County, Texas. 
The basis of the decisions was that in opening up property for use 
by the public in general, private rights become circumscribed by the 
constitutional rights (freedom of religion and freedom of the press) 
of those who use it. 


REFUGEE IMMIGRATION 


President Truman has directed that visas be issued to displaced 
persons and refugees among persons of all creeds and nationalities 
to the limit of all quotas under the immigration laws. The directive 
permits welfare organizations to obtain admission for refugees by 
guaranteeing their support. 


INTER-AMERICAN SEMINAR OF SocrAL StTupIEs 


Most Rev. Karl J. Alter, D.D., Bishop of Toledo, addressing the 
opening of the Inter-American Seminar of Social Studies at Havana, 
emphasized the duty of Catholic leaders to make effective the prin- 
ciples of the Papal social encyclicals, declaring that though Catholic 
principles recognize the need of intelligent planning in the economic 
order, they reject the idea that this can be done exclusively by the 
State inasmuch as that implied tyranny and persecution. 


SurRPLUS War PROPERTY 


Orders from schools must be channeled through the state agency 
for surplus property and be approved by a United States Office of 
Education official; orders from hospitals must have the approval of 
the Public Health Service. 
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Otp AcE INSURANCE 


The Legal Department of the National Catholic Welfare Con- 
ference has made proposals to the Ways and Means Committee of 
the House of Representatives to cover lay (not cleric or religious) 
employees of non-profit agencies with old age and survivors’ insur- 
ance under a plan that would permit optional entrance and with- 
drawal on the part of the employer and without sacrifice of the 
latter’s tax-exempt status. 


LEGISLATION ENDORSED BY THE CATHOLIC COMMITTEE OF THE SouTH 


The Committee sent telegrams to United States Senators and 
Representatives from all the southern States endorsing: the Full 
Employment bill; continued price and rent control; the 65-cent 
Minimum Wage bill; adequate housing; and the Fair Employment 
Practices Committee bill. 


NCCW Supports Prick ConTrou 


The Executive Secretary of the National Council of Catholic 
Women pledged support of President Truman in his price control 
efforts as outlined in the “State of the Union” message. 

She also signed a joint statement with thirteen other organizations 
which was sent to the special House Committee on Post-war Eco- 
nomic Policy and Planning. It urged the extension of price control 
until July 1947 and rent control until July 1948. 


RELIGION IN GERMAN SCHOOLS 


A directive issued under the Authority of the Inter-Allied Control 
Council and addressed to all military government officers in the 
American occupational zone, asserts that parochial schools may be 
established at the request of parents, provided the request is made 
at least two months prior to the beginning of the school terms and 
that at least twenty pupils are the object of the request. 


ReELiciIous INSTRUCTION IN BAVARIA 


The Bavarian Premier states that the freedom of the Church 
has been fully restored in Bavaria and that religious instruction will 
again become a regular subject in the schools of Bavaria. 


Tue ScHoot Luncu Biu 


A bill appropriating $50,000,000 to the Department of Agriculture 
for redistribution to State educational agencies to reimburse 
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partially school lunch rooms, has passed in the House of Repre- 
sentatives in Congress. It provides that children in private and 
parochial schools are to benefit from the program. 


* * * * * 


Very Rev. Hugh O’Donnell, C.S.C., President of the University 
of Notre Dame, expressed opposition to compulsory peace-time 
military training, as proposed in the May-Gurney bill, except as a 
last resort, emphasizing the fact that it has not been proved that 
voluntary enlistments would not suffice and suggesting that the 
President and Congress should set up a commission, composed of 
officials from the armed forces, educators, business men, labor 
leaders, and veterans to study the problem. 


* * = * * 


Rt. Rev. Msgr. John O’Grady, Secretary of the National Con- 
ference of Catholic Charities, testified before the Senate Committee 
on Banking and Currency on behalf of the Wagner-Ellender-Taft 
bill for financing post-war home building. 

The Board of Directors of the National Council of Catholic 
Women also presented a statement in support of the bill. 


* * * * * 


The Directors’ Bulletin, published by the Central Office of the 
Sodality, states that 39 countries have enacted some kind of family 
allowance legislation, and that Australia has had such statutory 
provisions for twenty-five years. 


* * * * * 


The House Un-American Activities Committee ordered the Joint 
Anti-Fascist Refugee Committee of New York City to present its 
records and books on January 23. 


* * * * * 


A bill exempting from taxation rectories and dwelling houses of 
religious corporations actually used by them was introduced in the 
New York Legislature. 


* * * * * 


A Missouri act exempts religious, educational, and charitable 
institutes from taxes on real and personal property actually and 
regularly used for religious worship, for schools and colleges, and for 
purely charitable purposes, but not property owned for investment 
or rental, no matter what the destination of the income. 
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The Attorney General of North Dakota has ruled that real and 
personal property owned by a religious organization is entitled to 
tax exemption only if the property is used for religious purposes and 
excluded from exemption a house once used as a rectory but now 
rented because the priest serving the parish lives in another town. 


* * * * * 


The Department of Public Instruction of Pennsylvania has ap- 
proved the Holy Ghost Fathers’ Missionary College, Cornwells 
Heights, Pa., as a qualified school for the education of veterans 
under the GI bill of rights. 


* * * * *% 


The Italian Consultative Assembly has rejected by a vote of 213 
to 89 a proposal to amend Article 66 of Italy’s Constitution for- 
bidding priests to engage in political propaganda while exercising 
their ministry. 

Pope Pius XII expressly asserted that priests have “ rights and 
duties ” in public life. 

* & * *% * 

The privilege for nuns of voting by proxy in British Parlia- 
mentary elections was suggested in the House of Commons in a 
debate on an electoral reform bill. 


* * * * * 


5,540 priests died in Dachau concentration camp. 
When a priest died in the camp, Requiem Mass and the Office of 
the Dead were observed. One deacon was actually ordained to die. 


* * % % % 


Rev. Bela Varga, head of the Small Holders Party, largest in 
Hungary, resigned from the Hungarian Supreme Council in protest 
against government policy, which, he said, condoned starvation and 
terrorism. 

* % % * *% 

Dr. Kotaro Tanaka, a Catholic, instructor in commercial law and 
jurisprudence at Tokyo Imperial University, is Chief of the School 
Bureau of the Ministry of Education in Japan. 


Reviews of Periodicals 


An effort has been made to review as many as possible of the foreign 
periodicals of past years which are only now being received in this country. 


PHILOSOPHY oF LAW 


B. de Solages, “La genése et l’orientation de la théologie de la guerre 
juste,”’—Bulletin de littérature ecclésiastique, XLI (Toulouse, 1940), 61-80, 
121-138, 153-175. 


J. F. Noubel, “Le droit positif est-il véritablement du droit? ”—2bid., 
139-151. 


Id., “Le réalisme de V’idée de Droit naturel chez St. Thomas d’Aquin,”— 
tbid., XLIII (1942), 134-150. 


Id., “ L’oeuvre du juriste, l’art du viable social,”—ibid., XLV (1944), 61-72. 


Id., “L’Eglise et VEtat sous l’angle sociologique,”—ibid., XLVI (1945), 
159-185. 


J. L. Adams, “ The Law of Nature: Some General Considerations,”—Journal 
of Religion, XXV (1945), 88-96. 


Id., “The Law of Nature in Greco-Roman Thought,”—ibid., 97-118. 


A. H. Chroust, “The Philosophy of Law from St. Augustine to St. Thomas 
Aquinas,”—New Scholasticism, XX (1946), 26-71. 


R. G. Renard, “ De la conception révolutionnaire A la conception thomiste 
de lEtat et du Droit,’—Revue des sciences philosophiques et théologiques, 
XXIX (1940), 5-30. 


NorMAE GENERALES 
Bonaventura de Santa Maria, C.P., “Interpretacao do Direito Can6nico,”— 
Revista Eclesidstica Brasileira, V (1945), 551-560. 
PERSONS 


Frei Aleixo, “O Canon 105 n. 2° e os Conselheiros,’—Rev. Ecl. Bras. V 
(1945), 124-133. 


Id., “O Clérigo e as Negociagdes Proibidas pelo Canon 142,”—rbid., 137-142. 
J. Morais e Costa, “Da Residéncia Paroquial,”—ibid., 119-124. ” 


A. C. Ellis, “May Religious Buy and Sell? ”—Review for Religious, V 
(1946), 50-66. 
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G. Le Bras, “Les confréries chrétiennes: Problémes et propositions,”— 
Revue historique de droit francais et étranger, 4, XIX-XX (1940-41), 310-363 
(a fundamental study, historical and doctrinal, on confraternities) . 


SACRAMENTS 


V. M. Zioni, “‘ Pontificalis Romani Expositio Juridico-Practica’: a pro- 
posito de uma obra de Monsenhor Nabuco,’—Rev. Ecl. Bras., V (1945), 
495-508. 


MarRIAGE 


R. Laprat, “Les origines de la juridiction ecclésiastique en matiére matri- 
moniale,”—Revue des sciences religieuses, XIX (1939), 483-491. 


E. H. Nowlan, S.J., “Double Vasectomy and Marital Impotence,’”— 
Theological Studies, VI (1945), 392-427. 


Frei Aleixo, “ Matrimonios mistos,’—Rev. Ecl. Bras., V (1945), 643-652. 


CHURCH PROPERTY 


L. L. McReavy, “The Ownership of Church Property,”’—Clergy Review, 
XXVI (1946), 65-74. 


Frei Aleixo, “Quem é o Administrador dos Bens da Fabrica? ”"—Rev. Ecl. 
Bras., V (1945), 133-137. 


PROCEDURE 


A. Pugliese, “Le rogatorie e i poteri del tribunale delegato,’—Salesianum, 
VI (Turin, 1944), 51-78. 


Id., “ La necessita del curatore canonico e dell’avvocato d’ufficio per le per- 
sone deboli di mente nelle cause matrimoniali ecclesiastiche,’—zbid., 183-188. 


Th. O. Martin, “ Grievance,”—American Ecclesiastical Review, CXIII (1945), 
345-357 ; CXIV (1946), 17-29, 123-135 (to be continued). 


Prenat Law 


H. Borges, “ Absolvicao de Censuras,’—Rev. Hcl. Bras., V (1945), 652-660. 
G. Fernandes, O.F.M., “ Confrontos entre 0 Novo Cédigo Penal Brasileiro 
e o Direito Eclesiastico Vigente,’—2bid., 271-295. 


History or Canon LAw 
A. Ehrhardt, “The Beginnings of Mon-episcopacy,’—Church Quarterly 
Review, CXL (1945), 113-126 (a non-Catholic view). 


E. J. Goodspeed, “The Didache, Barnabas, and the Doctrina,”—Anglican 
Theological Review, XXVII (1945), 228-247. 


L. Dieu, “La persécution au Ile siécle: une loi fantome,’—Revue d'histoire 
ecclésiastique, XX XVIII (1942), 5-19. 
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P. F. Palmer, SJ., “Jean Morin and the Problem of Private Penance” 
[in the early Church] —Theological Studies, VI (1945), 317-357. 


A. Chavasse, “L’onction des infirmes dans l’Eglise latine du IlIe siécle a 
la Réforme carolingienne,’—Revue des sciences religieuses, XX (1940), 290-364. 


E. Hildesheimer, “ Les Clercs et l’exemption du service militaire 4 l’époque 
franque (VIe-IXe siécles) "—Revue d'histoire de PEglise de France, XXIX 
(1943), 5-18. 


S. Stein, “ Etude critique des capitulaires Francs,”—Le Moyen Age, 3, XII 
(1941), 1-75. 


Ch. E. Odegaard, “The Concept of Royal Power in Carolingian Oaths of 
Fidelity,”—Speculum, XX (1945), 279-289. 


L. Saltet, “La lecture d’un texte et la critique contemporaine: La prétendue 
promesse de Quierzy dans le Liber Pontificalis (754),”—Bulletin de littérature 
ecclésiastique, XLI (1940), 176-206. 


F. Lot, “Textes Manceaux et fausses décrétales,”—Bibliothéque de U’Ecole 
des chartes, CI (1940), 5-48; CII (1941), 5-34. 


A. Dumas, “La notion de la propriété ecclésiastique du [Xe au XIe siécle,” 
—Rev. Whist. de ’Egl. de Fr., XXVI (1940), 14-34. 


Vides L’Eglise de Reims au temps des luttes entre Carolingiens et Robertiens 
(888-1027) ,”—2bid., XXX (1944), 5-38. 


J. F. Lemarignier, “ A propos de deux textes sur V’histoire du droit romain 
au moyen age,”—Bibl. de l’Ec. des chartes, CI (1940), 157-168 (letters of 
Fulbert of Chartres, 1008, and the Dean of Jersey, 1308). 


J. Leclercq, O.S.B., “L’interdit et excommunication d’aprés les lettres de 
Fulbert de Chartres,”—Revue historique de droit francais et étranger, 4, XXTII 
(1944), 67-77. 


V. Grumel, “Le premier contact de Rome avec l’Orient aprés le schisme 
de Michel Cérulaire,”—Bull. de litt. ecclés., XLIII (1942), 21-29. 


N. Huyghebaert, O.S.B., “Un légat de Grégoire VII en France: Warmond 
de Vienne,’—Rev. d’hist. ecclés., XL (1944-45), 187-200. 


E. Delaruelle, “ Essai sur la formation de V’idée de Croisade,”—Bull. de litt. 
ecclés., XLII (1941), 24-45, 86-103; XLV ( 1944), 13-46, 73-90 (to be concluded). 


J. Henning, “St. Albert, Patron of Cashel: A Study in the History of 
Diocesan Episcopacy in Ireland,”—Mediaeval Studies, VII (1945), 21-39. 


A. Gwynn, 8J., “The First Synod of Cashel,”—Jrish Ecclesiastical Record, 
5, LXVI (1945), 81-92. 


A. Stickler, “De Ecclesiae potestate coactiva materiali apud magistrum 
Gratianum,”—Salesianum, IV (1942), 2-23, 97-119. 


Id., “De potestate gladii materialis Ecclesiae secundum ‘ Quaestiones Bam- 
bergenses’ ineditas (Cod. Ms. Can. 17 Bibl. Bambergen.) "—ibid., VI (1944), 
113-140. 
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V. L. Kennedy, “Robert Courson on Penance,”>—Mediaeval Studies, VII 
(1945), 291-336. 


EK. Fournier, “L’enseignement des décrétales 4 l’Université de Paris au 
moyen age,”—Rev. d’hist. de l’Egl. de Fr., XXVI (1940), 58-62. 


L. Rigaud, “La Nation germanique de l’ancienne Université d’Orléans,”— 
ibid., XXVII (1941), 46-71. 


J. Leclercq, O.'S.B., “La Royauté du Christ dans les lettres des papes du 
XIIle siécle,’—Rev. hist. de droit fr. et étr., 4, XXI (1942), 112-120. 


Marjorie McC. Morgan, “ Early Canterbury Jurisdiction,”’—English Histor- 
ical Review, LX (1945), 342-349. 


G. B. Flahiff, “The Writ of Prohibition to Court Christian in the Thirteenth 
Century, part II,”—Med. Stud., VII (1945), 229-290. 


P. F. Fournier, “ Quelques nouvelles affiches d’indulgence des XIIIe-XVIe 
siécles,’—Bibl. de Ec. des chartes, CIV (1943), 101-114. 


R. Aubenas, “Une institution aux confins du droit et de la religion: 
l ordinatio pro anima en Languedoc au XVe-XVIe siécles,”—Rev. d’hist. de 
PEgl. de Fr., XXIX (1943), 257-262. 


J. Leclercq, O.S.B., “Cluny et le Concile de Bale,”—<bid., XXVIII (1942), 
181-195. 


P. Ourliac, “Le concordat de 1472: Etude sur les rapports de Louis XI et 
de Sixte IV,”—Rev. hist. de droit fr. et étr., 4, XXI (1942), 174-223; XXII 
(1943), 117-154. 


E. Amann, “La Réforme en Angleterre d’aprés un livre récent” [by G. 
Constant, Paris, 1939],—Revue des sciences rel., XX (1940), 365-378. 


J. Brodrick, S.J., “The Centenary of Trent, I,"—The Month, CLXXXI 
(1945), 404-411. 


F. Cavallera, “Le Centenaire du Concile de Trente,”—Bull. de litt. ecclés., 
XLII (1942), 151-168. 


Td., “ La session VI du Concile de Trente sur la justification,”— zbid., XLIV 
(1943), 229-238; XLV (1944), 91-112; 220-231 (to be continued). 


L. Ceijssens, O.F.M., “L’ancienne Université de Louvain et la Déclaration 
du Clergé de France (1682),”—Rev. d’hist. ecclés. XXXVI (1940), 345-399. 


R. Metz, “La politique royale et la sécularisation des abbayes de Murbach 
et de Lure (1759-1764) ,”—Rev. des sciences rel., XX (1940), 271-289. 


Ch. H. Pouthas, “Le Clergé sous la Monarchie constitutionelle, 1814-1848,” 
—Rev. Whist. de ’Egl. de Fr., XXIX (1943), 19-53. 


Chronirle 
GENERAL 


On December 23, the Holy Father announced the appointment of thirty-two 


Cardinals. 
The Most Rev. 


They are as follows: 


Gregorio Pietro XV Agagianian, Patriarch of Cicilia of the 


Armenians (the second Oriental Rite Cardinal living). © 


The Most Rev. 
The Most Rev. 


John Joseph Glennon, Archbishop of St. Louis. 
Benedeto Aloisi Masella, Titular Archbishop of Cesarea of 


Mauritania, Apostolic Nuncio to Brazil. 


The Most Rev. 


Clemente Micara, Titular Archbishop of Apamea in Syria, 


Apostolic Nuncio to Belgium, and Inter-Nuncio to Luxembourg. 


The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
Brazil. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 


Adam Stephen Sapieha, Archbishop of Krakow, Poland. 
Edward Mooney, Archbishop of Deiroit. 

Jules Saliege, Archbishop of Toulouse, France. 

James Charles MacGuigan, Archbishop of Toronto, Canada. 
Samuel A. Stritch, Archbishop of Chicago. 

Augustine Parrado y Garcia, Archbishop of Granada, Spain. 
Emilio Roquest, Archbishop of Rennes, France. 

Jon de Jong, Archbishop of Utrecht in The Netherlands. 
Carlos de Vasconcellos Mottas, Archbishop of Sao Paulo, 


Pierre Petit de Julleville, Archbishop of Rouen, France. 
Norman Gilroy, Archbishop of Sydney, Australia. 

Francis J. Spellman, Archbishop of New York. 

Jose Maria Caro Rodriguez, Archbishop of Santiago, Chile. 
Teodosio Clemente de Gouveia, Archbishop of Lourenco 


Marques, Mozambique, Africa. 


The Most Rev. 
Brazil. 

The Most Rev. 
of Spain. 

The Most Rev. 

The Most Rev. 


The Most Rev. 
The Most Rev. 
The Most Rev. 


Spain. 


The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
The Most Rev. 
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Jaime de Barros Camara, Archbishop of Rio de Janeiro, 
Enrique Pla y Deniel, Archbishop of Toledo and Primate 


Samuel Arteaga y Betancourt, Archbishop of Havana, Cuba. 
Joseph Frings, Archbishop of Cologne, Germany. 

Juan Gualberto Guevara, Archbishop of Lima, Peru. 
Bernard Griffin, Archbishop of Westminster, England. 
Emanuel Arce y Ochotorena, Archbishop of Tarragona, 


Joseph Mindszgnty, Archbishop of Strigonia, Hungary. 
Ernesto Ruffini, Archbishop of Palermo, Italy. 

Konrad von Preysing, Bishop of Berlin. 

Clement Augustus von Galen, Bishop of Miinster, Germany. 
Antonio Cageiano, Bishop of Rosario, Argentina. 
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The Most Rev. Thomas Tien, Titular Bishop of Ruspe, Vicar Apostolic of 
Tsingtao, China. 
The Most Rev. Giuseppe Bruno, Secretary of the Sacred Congregation of 
the Council. 
HOOKED IY 


The four Cardinals of the United States were assigned to the following 
Sacred Congregations: John Cardinal Glennon, Archbishop of St. Louis, named 
to the Sacred Consistorial Congregation and the Sacred Congregations of the 
Council and of the Basilica of St. Peter; Edward Cardinal Mooney, Arch- 
bishop of Detroit, to the Sacred Congregations of the Council, for the Propa- 
gation of the Faith, and of Rites; Samuel Cardinal Stritch, Archbishop of 
Chicago, to the Sacred Congregations for the Oriental Church, for the Propa- 
gation of the Faith, and of Seminaries and Universities; Francis Cardinal 
Spellman, Archbishop of New York, to the Sacred Consistorial Congregation 
and the Sacred Congregations for the Propagation of the Faith, of Seminaries 
and Universities and for the Oriental Church. 

xk -—e * & 


The Church of SS. John and Paul has been assigned to Francis Cardinal 
Spellman as his titular church; the Church of Santa Susanna, to Edward Car- 
dinal Mooney; the Church of St. Agnes Outside the Walls, to Samuel Car- 
dinal Stritch; and the Church of San Clemente, to John Cardinal Glennon. 

oe siete Eel eer 


His Eminence, John Cardinal Glennon died March 9th in Dublin on his 
way back to the United States from the Consistory at which he had been 
elevated to the Cardinalate. Solemn Requiem Mass was celebrated in All 
Hallows College, praesente corpore, and a Pontifical Mass in Mullingar Cathe- 
dral, celebrated by Rt. Rev. John D’Alton, Bishop of Meath. The Pontifical 
Funeral Mass was celebrated in St. Louis on March 16. 

reg pg ter 


The seventh anniversary of the coronation of Pope Pius XII was celebrated 
on March 12 in the Sistine Chapel with a solemn celebration of the Liturgy 
in the Armenian Rite, with His Eminence Cardinal Gregory Peter XV 
Agagianian as celebrant. 

A solemn high Mass was celebrated on the same day in the presence of the 
Most Rev. Apostolic Delegate in the Shrine of the Immaculate Conception, 
Washington, D. C. 

i SR ee cee 

Marquis Pasquale Diana has been named Italian Ambassador to the 
Holy See. ‘ 

The Conde de Tovar has been named Ambassador of Portugal to the 
Holy See. 

Pope Pius XII received in audience and accepted the credentials of four 
diplomats from Latin-American countries: Alfonso Forcade, new Cuban Min- 
ister; Joaquim Diaz Gonzalez, Minister of Venezuela; Luis Subercaseaux, new 
Chilean Ambassador; and Dr. Tulio Franco y Franco, the first Ambassador 
of the Dominican Republic since its representation at the Holy See was 
raised to a full embassy. 
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A Catholic-sponsored international interfaith organization has been founded 
at Rome under the name Unitas by Rev. Charles Boyer, SJ., Dean of The- 
ology at the Gregorian Pontifical University, with the approval of the Holy 
Father, for the purpose of creating a supra-national front against anti-Chris- 
tianity. Rev. Ulrich Beste, OS.B., Rector of the Pontifical International In- 
stitute of St. Anselm, and Rev. Emil Herman, S.J., President of the Pontifical 
Oriental Institute, are members. 

* * * * * 

Solemn rites commemorating the centenary of Cardinal Newman’s conver- 
sion were observed in the Pontifical College of the Propaganda on February 
27, when His Eminence, Norman Cardinal Gilroy, Archbishop of Sydney, 
Australia, celebrated the Pontifical Mass. The principal address was delivered 
by His Eminence, Pietro Cardinal Fumasoni-Biondi. 

* * * * x 

Rev. Francis J. Connell, C.Ss.R., of the faculty of the School of Theology, 
The Catholic University of America, was named temporary chairman of the 
newly formed National Association of Catholic Theologians; Rev. Joseph 
Fenton, of the same faculty, was elected Secretary. 

* * * * co 

At the 20th annual convention of the American Catholic Philosophical 
Association held in Milwaukee, Anton Pegis, a professor in Fordham Univer- 
sity, was elected President. 

* * * * * 

The American Catholic Sociological Society held its convention in Cleve- 
land, March 2-3. 

* ok) Rey eee 

The See of Rimouski in Eastern Canada has become the twelfth Arch- 
diocese in Canada. Its Ordinary, Most Rev. Georges Courchesne, D.D., has 
been made its first Archbishop. 

kU ee ORE Bie 

The Diocese of Steubenville has opened a Minor Seminary under the 
patronage of St. John Vianney. Rev. Edwin F. Murphy has been appointed 
Rector. 

GE Ope ge 

Rev. Leopold Braun, A.A., who had been in Moscow for twelve years as 
pastor of the Church of St. Louis des Francais, the only Catholie Church in 
Moscow, returned to the United States at the end of December. 

a ek cee es 


The Theological Faculty of Alma College, Alma, California, has been given 
the rank of a Pontifical Institute, with the right to confer Pontifical degrees 
in theology. 

RP oa Orage Ee 

Robert F. Wagner, Senior United States Senator from New York, has been 
received into the Church. His wife was a Catholic and his son is one. He 
ae came to admire the Church through his long friendship with Alfred 

. Smith. 
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Representative Clare Boothe Luce, Republican Congresswoman from Con- 
necticut since 1942, was received into the Church. 
ee OE ole ae 
His Eminence, Cardinal Pietro Boetto, SJ., Archbishop of Genoa, died 
January 31. 
ee eS Pk 
Most Rev. Giuseppe Mazzoli, Apostolic Delegate to Bulgaria since 1934, 
died on December 8. 
Sea N ee Bk 
Most Rev. Joseph Slipyj, Greek Rite Metropolitan of Lwow, Poland, has 
died in a Soviet prison at Kiev, where all the Polish bishops of the Byzantine 
Rite are in captivity. 
a ae ee ; 
Very Rev. Cyril Piontek, O.F.M., former Commissary Provincial of the 
Assumption Providence of the Franciscans, died on March 6. 


DIGNITIES 


Most Rey. Giuseppe Beltrami, Apostolic Nuncio to Colombia, has arrived 
in Bogota. 
PM fie S30 Fa ee: 
Most Rey. Giovanni M. Emilio Castellani, O.F.M., has been appointed 
Apostolic Nuncio to the Republics of El Salvador and Guatemala. 
anne ee ake, Se ok 
Most Rev. John T. McNicholas, O.P., S.T.M., has accepted the invitation 
to serve as President General of the National Catholic Educational Association. 
ge ES PEE 


Most Rev. William P. O’Connor, D.D., formerly Bishop of Superior, has 
been named Bishop of the newly created See of Madison. 
ee Rae ne eee 


His Eminence, Edward Cardinal Mooney consecrated Most Rev. Thomas 
L. Noa, D.D., Titular Bishop of Salona and Coadjutor Bishop of Sioux City. 
Co-consecrators were Most Rey. Charles D. White, D.D., Bishop of Spokane, 
and Most Rev. Joseph H. Albers, D.D., Bishop of Lansing. The sermon was 
preached by Most Rev. Frances J. Haas, D.D., Bishop of Grand Rapids. 


* * * * * 


Most Rev. Charles P. Greco, D.D., was consecrated Bishop of Alexandria 
on February 25 by Most Rev. Joseph F. Rummel, D.D., Archbishop of New 
Orleans. Co-consecrators were Most Rev. Richard O. Gerow, D.D., Bishop 
of Natchez and Most Rev. Thomas J. Toolen, D.D., Bishop of Mobile. The 
sermon was preached by Most Rev. Jules B. Jeanmard, Bishop of Lafayette, 


Louisiana. 
xk oe ok ok x 


Most Rev. Albert G. Meyer, D.D., Rector of St. Francis’ Seminary, Mil- 
waukee, has been named Bishop of Superior. 
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Rt. Rev. Albini Leblanc has been named Bishop of Gaspe, Quebec. Rt. 
Rev. Napoleon A. Labrie, hitherto Vicar Apostolic of the Vicariate of the 
Gulf of St. Lawrence, becomes first Bishop of the same territory, now erected 
as a Diocese. 

roe Aue. ed 


Most Rev. George L. Landry, D.D., has been appointed Bishop of Hearst, _ 
Ontario. 
Phage Coit See are; 


Most Rev. Bernard A. Sheil, D.D., Auxiliary Bishop of Chicago, founder 
and director of the National Catholic Youth Organization, has been named 
Chairman of the National Committee for a Fair Minimum Wage. He was 
sent in December by President Truman to make a survey of youth conditions 
in France and Germany. 

obese ie ee 


Rt. Rev. Msgr. George J. Casey, Vicar General of the Archdiocese of Chi- 
cago, has been made Protonotary Apostolic. 


* * * * * 


Rt. Rev. Msgr. Ferdinand Vandry has been named 26th Rector of Laval 
University, Quebec. 
oe ke 


Rt. Rev. Msgr. Howard J. Carroll and Rt. Rev. Msgr. Edward J. Flanagan 
have been named by the Attorney General of the United States to a na- 


tional volunteer advisory panel of twenty-eight leaders to study the problem 
of juvenile delinquency. 
OSS eo ok 


Very Rev. Paul O’Brien, 8.J., has been named first American superior of 
the China mission of the California Province of the Society of Jesus. 
ee ec ee 
Rev. (Col.) Patrick J. Ryan has been named Deputy Chief of Chaplains 
of the United States Army. 
ee eer 
President Truman conferred the Congressional Medal of Honor on Lt. 
Comdr. Joseph Timothy O’Callahan, 8J., of the Chaplain Corps., US.N R., 
for his heroism aboard the U.S.S. Franklin when that vessel was attacked by 
Japanese aircraft near Kobe on March 19, 1945. 


* * * * * 


Very Rev. William J. Kubelbeck was appointed Vicar General of the Dio- 
cese of Superior. 
ee ee 
Rev. Richard K. Burns, of St. Bernard’s Seminary, Rochester, has been 
appointed Minutante to the Sacred Congregation for the Oriental Church. 


KL RR Ook 


Rev. John M. Gannon, J.C.D., has been named Chancellor of the Diocese 
of Erie. 
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2k * * * * : 


Rev. Philip J. Kenney, Assistant Chancellor of the Diocese of Manchester, 
has been named assistant to the General Secretary of the National Catholic 
Welfare Conference. 

eee ek) oe 

Rev. John F. Cronin, 8.S., Ph.D., Professor of Economics at St. Mary’s 
Seminary, Baltimore, has been named Assistant Director of the Department of 
Social Action of the National Catholic Welfare Conference. 

Rev. George G. Higgins was also appointed to the same position. 

Dr. Cronin has also been elected President of the Catholic Economic Asso- 
ciation. 

oe ee el or ale 

The Pontifical Faculty of Philosophy at the Dominican House of Studies, 
River Forest, Ill., conferred the degree Ph.L. on Brother Jude Nogar, O.P., a 
convert from Christian Science. 

#5 Ve 0 Oe) OR oe 


Leo T. Crowley, former United States Foreign Economic Administrator 
has been made a Knight Commander with Star of the Order of Pius IX. 
he Tee yee ee 


Pope Pius XII has appointed to the Pontifical Academy of Sciences Sir 
Alexander Fleming, discoverer of penicillin and winner of the 1945 Nobel 
Award for physiology and medicine. 

Kk Ok ok 

Dr. Charles G. Fenwick, former President of the Catholic Association for 
International Peace, was nominated for a position on the 15-man International 
Court of Justice. The other nominees of the United States were Green H. 
Hackworth, an alumnus,of the Law School of Georgetown University, and 
Manley O. Hudson, Professor of International Law at Harvard University. 

ie ke Sr oe 


John Patrick Costello, NBC announcer, has been appointed a Master 

Knight of the Sovereign Military Order of Malta. 
aS es ee eee 

The following have been named Domestic Prelates: Archdiocese of Chicago: 
Rt. Rev. Monsignors William A. O’Connor, Edward M. Burke, Joseph B. Lux, 
Thomas B. O’Brien, Cyril A. Poissant, Henry W. McGuire, Patrick J. Mc- 
Guire, Martin Nealis, William P. Long, John J. O’Hearn, George A. Parker, 
Walter L. Fasnacht, George Eisenbacher, John M. Lange, Stanislaus P. Cholo- 
winski, Francis 8. Rusch, Francis O. McCarthy, Martin McNamara, Patrick J. 
Hayes, John J. Code, Peter F. Shrewbridge, Joseph A. Casey, D. F. Cunning- 
ham, Frederick E. Hillenbrand, Reynold Hillenbrand, Hubbard Wood, James 
E. Etrzycki, John J. Kozlowaki, John Zelezinski, Victor Blahunka, Innocent 
Kestl, and Malachy Foley. Diocese of Steubenville; Rt. Rev. Monsignors 
Joseph §. Dooley, Joseph G. Mehler, William Robbin, and Stephen A. Yantko. 

The following have been named Papal Chamberlains, Archdiocese of Chi- 
cago: The Very Reverend Monsignors Martin G. Hayden, Matthew A. Cum- 
mings, Eugene V. Muleshey, John D. Fitzgerald, William J. Gorman, and 


John W. Schmid. 
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THE CANON LAW SOCIETY OF AMERICA 


A Regional Meeting of the Canon Law Society of America was held in 
Cleveland, December 27-28. On December 27, Rev. Louis A. Wolf, Defensor 
Vinculi of the Cleveland Diocesan Tribunal, read a paper on “ Aut-Aut 
Causae.” On the following day, Rev. R. R. Blanchette, J.C.L., Actuarius of 
the Metropolitan Tribunal of Chicago read a paper on “ Dubia Practica Luris 
Solvenda.” 

Ak ee ee ee 


An Eastern Regional Meeting was held in Boston on February 19. 
roe le ogee 

The Canon Law Society of America is sponsoring an appeal for the Canon 
Law Institute of the Catholic University of Nijmegen in Holland. This In- 
stitute was completely destroyed by the German forces, and suffers especially 
from the loss of its valuable Canon Law library. The Society sent out a 
circular letter of appeal in January. Many replies have been received. The 
Society hopes that those who have duplicate volumes of source or text books 
in Canon Law will contribute them to the re-establishment of the Institute’s 
library. Gifts of money will also be gratefully received. All contributions 
should be sent directly to Dr. Willibald M. Ploechl, The Catholic University 
of America, Washington 17, D. C. 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 
I. (a) Date: January 24, 1946. 
(b) Title: The Roman Impress upon English Jurisprudence. 


(c) Author: Dr. R. J. C. Dorsey, former Professor of Jurisprudence and 
Roman Law at the Washington College of Law. 


(d) Abstract: Dr. Dorsey developed his paper around three sets of com- 
parisons: Roman Praetorian Law and English Equity; Roman and 
English Procedure; Roman Fideicommissum and English Trust. 


II. (a) Date: February 28, 1946. 


(b) Title: Jhering’s Geist des roemischen Rechts: Genesis and Signifi- 
cance, Reception, Influence. 


(c) Author: Dr. Elio Gianturco, Research Assistant, Foreign Law Section, 
Law Library of Congress. 


(d) Abstract: Dr. Gianturco treated of Jhering’s work under four as- 
pects as follows: The conceptual and psychological motives promot- 
ing the composition of the Geist. Differences between it and works 
by predecessors; it was intended to discover the component factors, 
trace the main outlines and grasp the informing spirit of Roman Law. 
Reception accorded to the Geist by contemporary and subsequent 
critics. The Gevst’s influence in Germany, Italy, England, America, 
Spain and France. 
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Ill. (a) Date: March 28, 1946. 


(b) Title: The Meeting of the Roman Law and the Common Law in the 
Philippines. 

(c) Author: Dr. Melquaides J. Gamboa, Assistant Secretary to the 
President of the Philippines. 


(d) Abstract: The discovery of the Philippines by Magellan on March 
16, 1521, marked the beginning of a new era in the history of Philip- 
pine law. It meant the introduction of a system of laws which were 
not based on the customs and usages of the people. This was ac- 
complished by the extension to the Philippines of the laws and 
codes of Spain either expressly by Royal decree or by implication. 
The modern Spanish Codes which were extended to the Philippines 
and were in force at the time of American occupation were the Penal 
Code, the Code of Commerce, the Ley Provisional, the Code of 
Criminal Procedure, the Code of Civil Procedure and the Civil Code. 
The victory of Admiral Dewey in the battle of Manila Bay on May 
1, 1898, is another landmark in the history of Philippine jurispru- 
dence. It marked the inception of a new tendency in the develop- 
ment of Philippine law. Henceforth, Anglo-American juridical 
thought was to play a very important role in the evolution of the 
Philippine legal system. 


It will be of interest to those who have read “The Ascetical Life” of Dr. 
Parente that the complementary volume “The Mystical Life” is now pub- 
lished (B. Herder Book Co., St. Louis, 2, Mo. Price, $2.50). This volume 
is equally prepared with care and prudence and will abundantly repay thought- 
ful reading. It can be recommended to both the clergy and the layman. 


